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J. N. D. ANDERSON 


The Significance of Islamic Law in the 
World Today 


It might well appear, whether to the judge, the practicing or the aca- 
demic lawyer, that the study of Islamic law, even as a side line and on 
a comparative basis, is somewhat of an extravagance, an exotic pursuit 
for the would-be Orientalist alone. But is this, or is this not, a fact? Is 
there any real significance in Islamic law today, whether in the Middle 
East, Pakistan, Indonesia, Africa, or elsewhere? 

In answering this question, we must first remember that the religion 
of Islam is currently professed by some four hundred million souls— 
by about one-seventh, or even one-sixth, of the total world population. 
More particularly, of course, it is the religion of the overwhelming ma- 
jority of the people who live in the Middle East, Pakistan, and Indonesia, 
and of many millions of those who live in Africa. And if there is any 
one aspect of Islam which is uniquely characteristic of that religion— 
which is, indeed, fundamental to its very nature—it is the Shari‘a, or 
the sacred law. 

To the pious Muslim, all down the ages, life has been dominated by 
the twin sciences of theology and law. Theology prescribes all that he 
must believe, while the law comprises all that he must do or leave un- 
done. Nor can there be any doubt that in Islam the law is the senior 
science of the two; for Islam has always been far more tentative and un- 
certain in its apprehension of the Person of the God of revelation than 
in its elaboration of the precepts which He has revealed. And while it is 
true that both theology and the sacred law have today lost their pristine 
dominance throughout much of the Muslim world, there can be no 
doubt that the influence of the Shari‘a is still very considerable. It is, 
indeed, impossible even today really to understand the Muslim mind, 
Muslim society, Muslim ideals, politics, and reactions, without some 
knowledge of that law which, in theory at least, still molds and per- 
vades them all. 

But this, it might be said, is an argument in favor of the study of 
Islamic law by the student of sociology and political science—or by the 
specialist, let us say, in the Middle East, Pakistan, Southeast Asia or 
parts of Africa—rather than its significance to the lawyer. Has it in fact 
any significance today for the lawyer as such? 


J. N. D. Anperson is Director of the Institute of Advanced Legal Studies, Professor 
of Oriental Laws in the University of London and Head of the Department of Law 
at the School of Oriental and African Studies. 
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Of course, if we go back little more than a century we find that the 
sacred law held a uniquely dominant position in the legal structure of 
the Muslim world.* Nominally, indeed, it was then the only law which 
was recognized as such. It had never been codified, but remained—in its 
human aspect—a lawyer’s law, ‘resting on the textbooks of the jurists 
rather than the decisions of the courts. But what gave it its unique posi- 
tion was that it was regarded as firmly based on the immutable rock of 
divine revelation, for in the classical theory it was held to be derived 
from the Qur’an (as the zpsissima verba of God), from the practice of 
the Prophet of God (as equally inspired in content, if not in form, and 
as established by innumerable traditions), from the consensus of the 
learned (as yet another manifestation of the divine will), and from 
analogical deductions from these primary sources. It was regarded as 
binding on rich and poor, learned and ignorant, Caliph and commoner, 
and it left virtually no scope—in theory, at least—for human legislation. 
In actual fact, however, it was never fully or exclusively applied in the 
sphere of public law; for its rules of evidence, for example, were too 
exacting for the day to day administration of criminal justice, which 
was largely left to the Executive and the police. Nor was it ever strictly 
observed in the sphere of commerce and industry, for its prohibition of 
usury and its abhorrence of contracts of a speculative nature were too 
restrictive for the ordinary life of the markets. But nominally, at least, 
it was the only law, and everywhere it exercised a unique influence. 

But again the judge, the attorney, and the law teacher might justly 
protest that they are lawyers, not historians; and that a hundred years 
is a long time in the history of the modern world. What, then, of today? 
What has happened in this regard during the last century or so? 

The answer is, an enormous lot. Major reforms began in the Ottoman 
Empire about 1850, when the Tanzimat legislation was beginning to 
gather pace. It was in 1850 that the Commercial Code was promulgated, 
to be followed by the Penal Code in 1858, by the Code of Commercial 
Procedure in 1861, and by the Code of Maritime Commerce in 1863. All 
these were based on European (and mainly French) models. More 
significant still, perhaps, secular courts were set up to administer these 
codes, and the Shari‘a courts were thenceforth restricted to the sphere 
of the personal and family law in its widest connotations. A clear-cut 
dichotomy was thus effected in the judicial system, and even, to a large 
extent, in the law which the two sets of courts were to administer; and 
this was only partially bridged by the fact that the law of obligations 
(contract, tort, etc.), which was applied by the civil courts was codified, 
in 1876, on the basis of precepts derived not from European law but 
from the Shari‘a—so the Majalla (as this code is commonly termed) 


1 Cf. my article, “Law as a Social Force in Islamic Culture and History,” XX Bulletin 
of the School of Oriental and African Studies, 1957, pp. 13-40 and references therein. 
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represents the earliest example of the reduction of Islamic law to the 
form of a modern legislative enactment. And the Majalla, it may be 
remarked in passing, is still applied today both in Jordan and Israel. 

Much the same sort of thing happened in Egypt, which had attained 
juridical independence under the Khedive Isma‘il. In that country 
Mixed courts were established in 1875 and Native courts in 1883; codes 
of predominantly French inspiration were promulgated for these courts 
to apply; and the Shari‘a courts were thenceforth restricted to the per- 
sonal and family law of Muslim litigants. So here, too, the dichotomy in 
the courts was complete, and the dichotomy in the law they were to 
administer was only very partially bridged by the fact that the civil 
codes promulgated in Egypt for the Mixed and Native courts, respec- 
tively, both incorporated a certain number of chapters and articles 
which were derived from the Shari‘a. 

This, then, was the position throughout the Middle East from 1850 
till 1915. Civil courts administered penal codes, commercial codes and— 
in Egypt—civil codes which were predominantly of European origin, 
under modern rules of evidence and procedure, while the Shari‘a courts 
continued to apply the Shari‘a according to the dominant opinion of the 
Hanafi school as culled from the ancient texts, under a law of evidence 
and procedure which was still substantially Islamic, in all that con- 
cerned the family law of Muslim litigants—for it is the family law 
which may be said to have always represented the very heart of the 
Shari‘a. And whereas the personnel of the civil courts were given a 
modern, Western-type education (often enough, indeed, in the universi- 
ties of the West), the Shari‘a courts were still staffed by those who had 
been trained in the old, traditional way. In “British” India, it is true, 
this dichotomy in the courts was never effected, for the same courts 
retained universal competence; but the same dichotomy developed in 
regard to the law they had to apply, for whereas, with the passage of the 
years, English law, mostly in a codified form, came to prevail in the 
spheres of crime, procedure, evidence and contract,” the family law of 
Muslim litigants continued to be governed, in almost all respects, by the 
sacred law. 

It may well be asked why it was that the Shari‘a was thus progres- 
sively put on one side in favor of codes derived largely from the West. 
In the Ottoman Empire and in Egypt this was, initially, far less the re- 
sult of any popular demand for reform than imposed upon the people 
from above, in the interests both of administrative efficiency and the 
conciliation of foreign opinion. But whereas the almost total exclusion 
of the Shari‘a from one sphere of life after another might seem, to us, 
the most drastic expedient possible, to many Muslims of that period it 


*E.g., the Indian Penal Code, 1860, the Evidence Act, 1872, the Criminal Procedure 
Code, 1898, the Contract Act, 1872, etc. 
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appeared far preferable, I think, to any attempt to reform the Shari‘a 
as such; for they much preferred to allow it to remain inviolate, and to 
pay it lip service as the ideal law which would, no doubt, be applied in 
its entirety in the Golden Age—even though this necessitated putting 
large parts of it aside, in practice, in favor of alien codes forced upon 
them, as it were, by the exigencies of modern life—rather than to permit 
any profane meddling with its immutable provisions. 

It was not till 1915 that the next step was taken in the Ottoman Em- 
pire, when the necessity for reform became so urgent that it succeeded 
in penetrating even the bastion of the family law. It was, in fact, the 
miserable position of Muslim wives under the dominant doctrine in the 
Hanafi school which precipitated this development; for it had become 
increasingly common for Muslims to visit Turkey on business, marry 
Turkish women, and then return to their homes without even pro- 
nouncing a divorce, and thus leave their wives bound for life by the 
marriage contract to husbands who took no further notice of them 
whatever. In 1915, therefore, two Imperial Decrees were issued, the one 
granting the right to a judicial divorce to deserted wives, and the other 
granting similar relief to women who found themselves married to men 
afflicted—unknown to their brides—with some foul or dangerous 
disease.* These reforms were based either on the dominant doctrine of 
some other school of Sunni Islam or else on a variant opinion in the 
Hanafi school itself. 

The dike thus breached, the tide of reform soon came sweeping in. 
It was only two years later that the Ottoman Law of Family Rights was 
promulgated, as a comparatively comprehensive code of the law of mar- 
riage and divorce; and although this proved exceedingly short-lived in 
Turkey, it was applied for many years in Syria and Jordan and is still in 
force today in Lebanon and Israel.* Reforms in Egypt had been strenv- 
ously advocated, by Muhammad ‘Abduh and others, at a considerably 
earlier date; and the enactments of 1920, 1923, 1929, 1943 and 1946, piece- 
meal as some of them were, are considerably more radical and extensive 
than the Ottoman legislation.’ The Egyptian enactments were, moreover, 
frequently followed—and in several instances preceded—by correspond- 
ing reforms in the then Anglo-Egyptian Sudan, in the form of a series 
of Judicial Circulars which commenced in 1915.° But the next example 
of comparatively comprehensive legislation in regard to those matters 
still governed by the Shari‘a was the Jordanian Law of Family Rights, 





3 Such as leprosy or insanity. 

* Although its provisions are governed, in Israel, by certain other legislative enact- 
ments (e.g., the fundamental principle of the equality of the sexes). 

5 Cf. my articles, “Recent Developments in Shari‘a Law,” I-VII and IX, Muslim 
World, Oct., 1950-April, 1952 and Oct., 1952; also “The Problem of Divorce in the 
Shari‘a Law of Islam,” Journal of the Royal Central Asian Society, 1950, pp. 169-185. 

® Cf. my article, “Recent Developments in Shari‘a Law in the Sudan,” Sudan Notes 
and Records, 1950, pp. 82-104. 
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1951,’ which superimposed many of the more radical Egyptian reforms 
on to the framework of the Ottoman Law. Still more comprehensive 
and liberal was the Syrian Law of Personal Status, 1953;* but this was 
followed in 1957, in Tunisia, by the most radical code of all, the Tu- 
nisian Code of Personal Status,’ which was in turn succeeded, in the 
next year, by the Moroccan Code of Personal Status**—which is itself 
outstandingly liberal, although naturally somewhat less radical than 
the Tunisian legislation. Even in such a conservative and traditional 
region as Mukalla, in the Eastern Aden Protectorate, moreover, reforms 
have been introduced on the same juristic basis;'* and a similar phe- 
nomenon appeared in British India (as it then was) in the form of the 
Dissolution of Muslim Marriages Act, 1939. 

These reforms in the sphere of family law represent a phenomenon 
of outstanding significance. They provide at once a mirror of social 
change in the Muslim world; a measure of the progress of modernism 
in Islam, where law and theology always go hand in hand; and a fas- 
cinating example of how a nominally immutable law can in fact be 
modified in practice. 

But the question obtrudes itself: how, and on what juristic basis, were 
these reforms effected? For it must be emphasized that in the sphere 
of family law—by contrast with those of crime, commerce, and proce- 
dure—there was no question, except in Turkey, of putting the Shari‘a 
quietly on one side in favor of legislation of frankly alien origin, but 
rather of effecting reforms in the Shari‘a law itself in a way which was 
not regarded as invalidating its essential nature. This faced the Muslim 
reformers with a fundamental problem of considerable intricacy. They 
solved it, to their own satisfaction at least, by resorting to four main 
expedients. 

The first of these was a procedural device, by means of which the re- 
formers could deny any attempt to change the substantive law and yet 
profoundly affect its application. It consisted in decrees or enactments 
which precluded the courts from entertaining litigation in certain speci- 
fied circumstances. In one sense, of course, this may be regarded as no 
more than a further example of the expedient by which, from 1850 on- 
wards, whole chapters of the law had been removed from the compe- 
tence of the Shari‘a courts and entrusted to secular courts which applied 
wholly different principles; but this time no alternative courts or law 


“Cf. my article, “Recent Developments in Shari‘a Law,” VIII, Muslim World, July, 
1952, pp. 190-206. 

“Cf. my article, “The Syrian Law of Personal Status,’ Bulletin of the School of 
Oriental and African Studies,” 1955, pp. 34-49. 

® Cf. my article, “The Tunisian Law of Personal Status,” 7 International and Com- 
parative Law Quarterly, April, 1958, pp. 262-279. 

‘’For the first two Books of this Code, cf. my article, “Reforms in Family Law in 
Morocco,” Journal of African Law, 1958, pp. 146-159. 

" Cf. my book, Islamic Law in Africa, Her Majesty’s Stationery Office, 1954, pp. 16-18. 
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were provided, and certain rights which the Shari‘a would have en- 
forced were simply left without any means of judicial enforcement— 
on a somewhat novel application (which was challenged by many 
critics)'* of the maxim that the Ruler has the right to confine the 
jurisdiction of his courts. An admirable example of the use of this device 
is provided by the measures adopted in Egypt to restrict the evils of 
child marriage. In deference to Muslim sentiments—and a precedent 
created by the Prophet himself—this was not actually forbidden in 
Egypt; instead, the courts were precluded from entertaining any matri- 
monial cause’ in respect of a disputed marriage if the union had not 
been registered, and the registrars of marriages were forbidden to reg- 
ister any union in which the parties had not reached the ages of eight- 
een and sixteen, respectively. The result was, of course, that a father 
who gave an immature daughter in marriage would know that it was 
exceedingly doubtful if his daughter could obtain any judicial redress 
from a recalcitrant husband. And many other problems were somewhat 
similarly solved ; for the hazards of relying on that oral testimony which 
represents the basic requirement of the Shari‘a were minimized, for 
example, by the expedient of precluding the courts from entertaining 
litigation, in specified circumstances, in default of documentary evi- 
dence. 

The second device—which has, indeed, proved the major factor in all 
these recent reforms—has been based on the maxim that the Ruler not 
only has the right to confine, but also to define, the jurisdiction of his 
courts, and thus to direct them not to follow the dominant opinion in 
their own school of law in every particular, but to apply, instead, such 
other reputable opinion as may seem more conducive to the public 
welfare. Orthodox Islam, it must be realized, has become divided down 
the centuries into four distinct schools of law, each differing in innumer- 
able points from its fellows, yet each acknowledging the orthodoxy of 
all four. In addition, there have been variant opinions in each of these 
schools; the divergent views of earlier scholars have been reported and 
recorded; and a number of “heterodox” schools also exist. In these cir- 
cumstances the individual Muslim has commonly enjoyed a certain 
latitude as to which of the conflicting opinions of the past he should 
follow in this matter or that; but the judge and the jurisconsult have 
normally been denied any corresponding freedom in their public ca- 
pacity, and have been regarded as bound to follow the dominant view 
of their particular school in every detail. Now, however, the public in- 


12 The main criticism was that this maxim was acceptable only if he made other, 
and suitable, arrangements for the enforcement of rights thus excluded from the 
competence of this court or that. 

13 The only litigation which could be entertained in such cases was a claim of legiti- 
macy by the issue of such a union. 
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terest has been recognized as justifying the legislature in defining the 
jurisdiction of the courts in this respect. 

As a result, the Shari‘a law as it is applied by the courts has been ex- 
tensively incorporated during recent years, as we have seen, in a series 
of legislative enactments—enactments based, not on the dominant 
opinion of any single school, but rather on an eclectic choice of such 
opinions (dominant, variant, or sometimes individual, and taken some- 
times from one school and sometimes from another) as seem most 
suited to modern life. On occasions, moreover, the reformers have even 
taken part of some new provision from one source and the remainder 
from another and thus produced a result for which in fact no precedent 
exists, although each component part of the relevant rule can claim 
adequate traditional authority. It is in this device that the overwhelm- 
ing majority of the reforms in family law have found their juristic 
justification; for ample authority was available in the Maliki school, 
for example, to justify the grant of a judicial divorce to various cate- 
gories of ill-treated wives, while a few partial restrictions on the 
almost unlimited validity previously accorded to formulae of divorce 
pronounced by Muslim husbands could find a certain—but much more 
tenuous—juristic support in the dicta of various individual jurists. 

The third device was that of going back to the original sources of the 
law and giving them a new interpretation—or, at least, a new applica- 
tion. In the early days of Islam this was regarded as the inherent right of 
any adequately qualified jurist; but when the doctrines of the different 
schools had begun to crystallize, this faculty was regarded as having 
progressively fallen into abeyance. This notion has, however, been 
strongly criticized in recent years; and it is, in fact, on a new attitude 
to the “Verse of Polygamy’ and to one of the verses governing divorce 
in the Qur’an that major reforms in these two matters have recently 
been effected in Syria, Tunisia, and Morocco." It was no less a figure 
than the great Egyptian reformer, Muhammad ‘Abduh, who first ad- 
vocated that the two “conditions” for polygamy as laid down in the 
Qur‘an (according, that is, to one interpretation of the last clause in the 
“Verse of Polygamy”)—namely, the ability of a would-be polygamous 
husband to accord just and equal treatment to a plurality of wives, on 
the one hand, and to support another wife in addition to his existing 
dependents, on the other—should in future no longer be left to the bar 
of eternity but enforced by courts of law. An article to this effect was, in 
fact, approved by the Egyptian Cabinet in 1927 and would have been 
included in Law No. 25 of 1929 had it not been for King Fu’ad’s oppo- 
sition; the Syrians decided that courts of law could scarcely arrogate to 
themselves the gift of prophecy as to how a husband would treat a wife 


a0, 3: 
15 Cf. my articles referred to above. 
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he had not yet married, but that they were eminently capable of assess. 
ing his present financial competence;'* and the Tunisian reformers 
decided to go the whole way and forbid polygamy altogether, on the 
grounds that experience had shown that no man was capable of treating 
a plurality of wives with equal justice, and that the State should there. 
fore prohibit a union for which one of the essential conditions must in- 
evitably be lacking."’ The Syrian, Tunisian, and Moroccan attempts to 
protect a wife against her husband’s unilateral right of divorce by em- 
powering the courts, in suitable circumstances, to allot her financial 
compensation rest, similarly, on the principle of giving judicial enforce. 
ment to a Qur’anic command—enjoining the making of suitable provi- 
sion for a divorced wife'*"—which was previously accorded a much more 
restricted interpretation by the Hanafis, and left to the sanction of 
eternity by others. 

The fourth device was the promulgation of administrative regulations 
which might be regarded as additional, but: not essentially contrary, to 
the sacred law. As such they could, of course, claim the authority of the 
Shari‘a itself, for did not the sacred law strictly enjoin obedience to 
those in authority? It was on this basis that regulations were issued, in 
Egypt, regarding the registration of marriages and, in the Ottoman 
legislation, regarding the way in which—and the conditions on which 
—marriage contracts must be formally concluded. Sometimes, more. 
over, such regulations were enforced, as in the Ottoman legislation, by 
the sanctions of fine or imprisonment for disobedience; while some- 
times, as in Egypt, this device was combined with the procedural ex- 
pedient already described, and a contract which lacked the necessary 
registration would in most cases forfeit all protection by the courts. Nor 
were these administrative regulations limited to the category of those 
matters which were “legally indifferent” according to the sacred law; on 
the contrary, acts, omissions, or conditions which the Shari‘a might be 
said to have enjoined or prohibited, but which were previously left to 
the sanctions of religion, were now made incumbent by legislation 
which the courts would enforce. It was thus that financial compensation 
was to be accorded, in Syria,’® in cases of “injurious divorce”; that di- 


16 The Law of Personal Status, 1953, art. 17. 

17 The Law of Personal Status, 1957, art. 18. It is noteworthy in this context that 
the Qur’an itself denies that any man can treat a plurality of wives with complete 
impartiality (IV, 129); but the traditional view is that this verse refers to the instinctive 
affections of the heart, over which a man has little control, while the similar phrase 
in the “Verse of Polygamy” refers only to those matters (such as an equal division of 
time and visits) in which justice can reasonably be demanded. 

418 TT, 236. 

19 The Syrian Law of Personal Status, 1953, art. 117. And the Moroccan Code of 
Personal Status, 1958, art. 60, goes considerably further, and makes compensation 
rage ig in almost all cases in which the husband took the initiative in repudiating 

is wife. 
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vorce formulae pronounced outside a court of law were, in Tunisia, to 
be devoid of legal significance;”’ and that marriages in defiance of the 
rules restricting polygamy in Syria, and prohibiting it in Tunisia, were 
to be punished—and also, perhaps, disregarded—by the courts.” 

It is evident, then, that the family law has undergone the most radical 
transformations during the last few years. In the first place, it is being 
reduced, in one after another of these Arab countries, to codified form; 
and, in the second place, it is being brought, in the process, more and 
more closely into line with Western thought. 

But a parallel tendency has also appeared, in recent years, in the 
sphere of the ordinary civil law. Not unnaturally, the rising tide of Arab 
nationalism has reacted against a law of almost exclusively Western 
origin, and has asked why a civil code could not be drafted which 
would be more in accordance with their own cultural heritage. Some, 
indeed, have insisted that adequate legal provisions for modern life 
could be derived from the Shari‘a alone, provided the problem were 
approached with sufficient learning, determination, and flexibility.” 
Others are too level-headed to go as far as this; but they maintain that 
much more could be done to exploit the treasures of the Shari‘a, and 
that rules derived therefrom could be combined with others, culled from 
the finest fruits of contemporary legislation, in a code which would thus 
be far removed from the almost slavish dependence on France which 
had characterized the past. It was, indeed, on this last basis that the 
Egyptian Civil Code promulgated in 1948 (and brought into force in 
1949) was alleged to rest, for the legislation of 1875 and 1883 was said 
to have been greatly enriched by material drawn from the decisions of 
Egyptian courts, the resources of comparative legislation, and the 
Shari‘a. A detailed analysis of the provisions of this code, however, re- 
veals the somewhat surprising fact that it includes little more direct 
borrowing from the Shari‘a than did its predecessors; although it is true 
that previous borrowings have been retained, that a few more have been 
added, that one criterion by which a choice has allegedly been made 
between the various alternatives presented by “comparative legislation” 
has been the consonance of this solution or that with principles known 
to the Shari‘a, and that provision has been made that any question to 
which no article of the code is applicable must be decided either accord- 


*°The Tunisian Code of Personal Status, 1957, art. 31(3). 

*1For it was only in certain circumstances that any marriage in defiance of the 
relevant regulations would be recognized in Syria, and the better view seems to be 
that a polygamous marriage would in all cases be regarded as null and void in Tunisia. 

“2 This is, indeed, a far call from the attitude, noted above, that it would be 
preferable to leave the Shari‘a absolutely intact as the ideal law—even though this 
involved its partial abrogation in practice—rather than allow any profane meddling 
with its immutable provisions. But this attitude was doomed as soon as the reformers 
started to reform the family law in the way I have described above. 
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ing to customary law, or the Shari‘a, or substantial justice.** But the fact 
remains that ‘Abd al-Razzaq al-Sanhiri, who may be regarded as the 
chief architect of this code, himself confessed that three-quarters or 
four-fifths of its provisions had been taken from the previous codes, and 
added: 

“T assure you that we did not leave a single sound provision of the 
Shari‘a which we could have included in this legislation without so 
doing . . . We adopted from the Shari‘a all that we could adopt, hay. 
ing reg gard to sound principles of modern legislation; and we did not 
fall short in this respect.” 

And it is noteworthy that the Egyptian Code has been taken over almost 
verbatim in both Syria” and Libya. 

All the same, the new civil code which was promulgated in Iraq in 
1951—and in the drafting of which the same ‘Abd al-Razzaq al-Sanhiri 

was again the moving spirit—includes considerably more material from 
the Shari‘a than does its Egyptian predecessor. This can be expl lained 
most easily and naturally by the fact that the Majalla was still in force 
in Iraq right up to the date when the new code was substituted, so it is 
scarcely surprising that the latter largely consists in an amalgam be- 
tween provisions drawn from the Majalla and provisions drawn from 
the Egyptian Code—whereas the situation was radically different in 
Egypt, where codes of predominantly French origin had been in force 
for nearly three-quarters of a century. Much has been made of the Iraq 
Code in some quarters, however, as a first step towards an “Arab Civil 
Code”—a code which would represent the golden mean between the 
extravagant dependence on the West which characterizes the law of 
some Arab countries and the excessive conservatism of others. 

It is only in the Arabian peninsula, in point of fact, that the law re- 
mains rigidly conservative. In Sa‘udi Arabia the Shari‘a has specifically 
been proclaimed” as the law of the State; while in the Yemen, Oman, 
and elsewhere this is tacitly assumed. But it seems distinctly doubtful 
how long this attitude of conservatism can be maintained—for even in 
such a stronghold of traditionalism as the Qu‘ayti Sultanate of Mukulla 
and Shihr, as we have seen, reforms based on the same juristic founda- 
tion as those we have noted in Egypt, Syria, Tunisia, and Morocco—but 
of a more tentative and fragmentary nature—have been introduced. 





28 Ast.. 1. 

24 Cf. al-Qanun al-Madani: Majmi‘at al-A‘mal al-Tahdiriya, I, 85 and 155. Cf. also 
my article, “The Shari‘a and Civil Law (the Debt owed by the New Civil Codes of 
Egypt and Syria to the Shari‘a),” Islamic Quarterly, April, 1954, pp. 29-46. 

*5 Except, that is, for the chapters on proof of obligations and rights in real property— 
both of which subjects were already adequately covered, in Syria, by other legislation 

26 Which is, of course, itself an innovation. Cf. a recent article by Professor J. Schacht, 
“Islamic Law in Contemporary States,” 8 American Journal of Comparative Law (1959), 
pp. 133-147. 
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And now traditionalism is facing another major reverse in Northern 
Nigeria. 

Much more could be said, but perhaps I have said enough to sum- 
marize the significance which Islamic law still has in the contemporary 
world. The position is critical today in several countries, and no one can 
be sure which way the issue will go. In Pakistan, for example, Islam was 
the very raison d’étre of the foundation of the State; and the draft Con- 
stitution, now abrogated, not only proclaimed the establishment of an 
“Islamic Republic,” but required all future legislation to conform to, 
and all existing legislation to be brought into conformity with, the 
“Qur’an and Sunna.”” At present the reins of authority in that country 
lie in the hands of the Army and the Civil Service, so this requirement 
may be expected to be given an application which is more nominal than 
real; but there can be little doubt how the mullas and fundamentalists 
of Islam would interpret these clauses if they could. And there can be 
equally little doubt that many of the common people even in the more 
progressive of the Arab countries still regard the Shari‘a as the only law 
which really challenges their consciences, and believe that any Govern- 
ment which was sincerely and genuinely Muslim would enforce it.” 

The fact remains, then, first that the Shari‘a—whether in its original 
or a somewhat modified form—still represents the family law of nearly 
four hundred million Muslims.*® Second, that it survives, at least in bits 
and pieces, in the civil codes of a number of Muslim States, and still 
represents the basic law throughout most of the Arabian peninsula. 
Third, that it represents a coherent, well documented and independent 
system of law which will amply repay comparative study. Fourth, that 
it still holds, in some measure at least, the key to the future, for on their 
attitude to this law the future development of the Muslim countries 
must largely depend. 

Will the future see a further retreat from orthodoxy, as in Northern 
Nigeria—where the Shari‘a is, at last, to be excluded from the whole 
field of criminal law and procedure?** Will it witness a progressive 
return to an allegiance to the precepts of Islam, even if in a radically 
modernized form, as seemed probable, not long ago, in Pakistan? Or 
will the tendency towards a unification of both the courts and the law, 





*7 Cf. Sa‘udi Arabia, where article 6 of the Fundamental Law of the Hijaz, promul- 
gated by the late King ‘Abd al-‘Aziz-ibn Sa‘tid, provides that “Legislation . . . shall 
always conform to the Book of God, the Sunna of His Prophet and the conduct of the 
Prophet’s Companions and pious Followers.” 

*8 Cf. “Reform in Family Law in Pakistan,” by N. J. Coulson, in Studia Islamica, 
Fasc. VII, 1957. 

“9 But in Tunisia it seems that the women, at least, have welcomed the recent reforms 
and intend to see that they are applied. 

80 Of the overwhelming majority, that is, of more than 400 million Muslims. 

31 Cf. my article, “Conflict of Laws in Northern Nigeria: A New Start,” International 
and Comparative Law Quarterly, July, 1959, pp. 442-456. 
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which has appeared of late in the more progressive parts of the Arab 
world,” persist and expand? For originally, as we have seen, the Shari‘a 
was, in theory at least, the only law; then, from about 1850, a clear-cut 
dichotomy appeared between “Western” courts applying “Western” 
law, and the traditional courts applying the pure Shari‘a; next, from 
1915, the Shari‘a itself has been progressively codified and modernized; 
then, even more recently, the attempt has been made to impregnate the 
ordinary civil law with what are claimed to be Islamic principles; and 
finally, the tendency has appeared to abolish communal courts and 
unify the judicature.“ It seems more than possible, therefore, that the 
future will see a unified and wholly codified law—in which the family 
law will be basically, or at least allegedly, Islamic, but with important 
innovations, and the rest of the law will be fundamentally European, 
but combined with principles and provisions drawn from, or at least 
consonant with, the Shari‘a. 


82 E.g., in Egypt and Tunisia. 
83 As indeed I predicted in my article “Law Reform in the Middle East,” in Inter- 
national Affairs, Jan., 1956. 
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GEORGES R. DELAUME 


Gold and Currency Clauses in 
Contemporary International Loans 


When the last World War ended, gold and currency clauses had 
practically become foreign to international lending operations other 
than intergovernment loans. In the private field of international lend- 
ing, these clauses were either forbidden or could not be implemented 
properly, for example because of currency restrictions and the generali- 
zation of exchange control. 

In the years immediately following the War, this situation did not 
improve substantially, and, for all relevant purposes, gold and currency 
clauses remained confined to the public sector of international lending." 
In that sector, however, both types of clauses had acquired an unprece- 
dented importance. First, the number of post-war, as compared with 
that of pre-war, intergovernment loans, and the corresponding fre- 
quency of gold and currency covenants, had increased considerably. 
Secondly, the need to protect the capital, or similar, resources of newly 
created international lending, or other financial and monetary, organi- 
zations against currency depreciation as well as to enable them to use 
freely their usually considerable currency holdings, was bound to open 
new avenues to protective clauses in general, and to gold and currency 
clauses in particular. 

Following the improvement of market conditions and the increasing 
willingness of private investors to embark anew on international ven- 
tures, currency clauses have reappeared in international loans privately 


Georces R. Detaume is Attorney, International Bank for Reconstruction and Develop- 
ment. 

1 As used in the text, the expression “public sector of international lending” is intended 
to refer to loans made by public, e.g. governmental or international, entities and should 
not be construed as implying that the loan transaction itself is necessarily governed by 
international law. See in that respect, Sommers, Broches and Delaume, “Conflict Avoid- 
ance in International Loans and Monetary Agreements,” 21 Law and Contemporary Prob- 
lems (1956) 463; Delaume, “Jurisdiction of Courts and International Loans,” 6 Am. J. 
Comp. Law (1957) 189. It may be of interest to note that the practice of the European 
Investment Bank, created after the preceding articles were written, is to subject its loan 
contracts with private or public entities to the law in force, and the courts functioning in, 
the borrower’s country. 

For an authoritative treatment of international legal problems relating to the lending 
operations of the International Bank for Reconstruction and Development, see Broches, 
“International Legal Aspects of the International Bank’s Operations,” a series of lectures 
given in the Summer of 1959 at the Hague Academy and to be published in the Recueil 
des Cours of that institution. 

Certain aspects of the problems discussed in the present article must have also found 
their place in the series of lectures given at the Hague Academy in the Summer of 1959 
by Mr. Mann under the general title of “Money in Public International Law.” 
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financed, first in Europe and, very recently, in the United States. This 
reappearance of currency clauses, together with current proposals for 
the adoption of new devices intended to increase the financial stability 
of international loans while avoiding the objections to which gold 
clauses remain subject, raises provocative questions in regard to both the 
validity of these clauses and the future development of the law in this 


field. 
I. THE PUBLIC SECTOR 


THE PRacTICE OF GOVERNMENT AND INTERNATIONAL ORGANIZATIONS 


Gold clauses in contemporary intergovernment loans exhibit the same 
variations as those which characterized international practice before the 
last World War.” Not infrequently, such clauses are formulated in the 
most elementary terms, the loan being denominated in “gold” or in 
“gold currency,” without further precision: as to the determination of 
the value of gold to be repaid,’ or the gold’s weight and fineness of the 
currency involved.* At other times, however, the clause is more specific 
and gives, directly or indirectly, sufficient guidance to make the proper 
determination. Thus, an Agreement dated October 25, 1945, between 
Canada and Belgium,’ providing for a loan to Belgium stipulates that 
Belgium shall have the option to repay the loan in dollars or in gold 
and that, in the latter alternative: 


“The value of fine gold shall be calculated on the basis of the buy- 
ing price of gold of the Canadian Foreign Exchange Control Board 
(or successor agency) on the date of its delivery.” (Article 9) 


A similar provision is found in an Agreement dated July 25, 1947, 
between the U.S.S.R. and Yugoslavia regarding the repayment of a 
United States dollar 135 million credit extended to Yugoslavia by the 
Soviet Union." 


2 See e.g., Mann, Legal Aspect of Money (hereinafter Mann) (2d ed. 1953) 460 et seq. 

3 See e.g., Agreement dated February 2, 1956, between the USSR and Yugoslavia (259 
U.N.T.S. 111) providing for a $30 million loan payable in “United States dollars, in other 
currencies or in gold according to the form in which the loan was drawn upon” (Arti- 
cle 4). 

* No example subsequent to the last war has been found. See, however, immediately 
before the war, the Agreement dated March 19, 1936 (173 L.N.T.S. 73), providing for a 
“gold franc” loan by Italy to Albania. 

5 230 U.N.T.S. 127. See also, the Agreement dated October 15, 1945, between the United 
States and the USSR, regarding the disposition of lend-lease supplies (278 U.N.T.S. 151), 
Article II of which provides that the USSR may elect to make payment in dollars or in 
gold “which will be valued at the buying price for gold provided in the provisional regu- 
lations issued under the Gold Reserve Act of 1934 as the same may be in effect at the 
time of each delivery [of gold].” 

6 130 U.N.T.S. 315. “Gold shall be accepted by the State Bank of the USSR at Moscow 
at the official rate of gold at New York on the date of payment after deduction of expenses 
in connection with the transfer of gold to New York” (Article 10). See also, the July 12, 
1954, Agreement between Italy and Belgium (Article 2), 288 U.N.T.S. 59. 








1960 


pay 
For 
US 
try 
(At 
pay 
pro 
Jatt 
fort 


be 
wis 
tive 
Suc 


are 
fine 
cle 
resu 
stan 
the 
dire 
red 
the 
of . 
9 


ime 
the 
the 
in 
of 
the 
‘ific 
per 
een 
hat 
‘old 


uy- 
ard 


)47, 
fa 
the 


Seq. 
nels 

(259 
ther 
\ rti- 


tely 
or a 
ited 
51), 
r in 


the 











1960] DELAUME: GOLD AND CURRENCY CLAUSES 201 


Carefully drawn clauses also characterize agreements providing for 
payment in “gold currencies” as opposed to “gold commodity” clauses. 
For example, the Agreement dated February 14, 1950, between the 
U.S.S.R. and Communist China,’ provides for a loan to the latter coun- 
try of “U.S. $300 million, at the rate of U.S. $35 per ounce of fine gold” 
(Article 1), and, although reference to gold in connection with the re- 
payment of dollars by Communist China is omitted from the relevant 
provision (Article 3) of the agreement, there can be little doubt that the 
latter provision is governed also by the definition contained in the 
former clause.° 

Where it is not known at the time of the loan whether the loan will 
be disbursed, and repaid, in gold or in specific currencies, and the lender 
wishes nevertheless to safeguard its interests, the formulation of protec- 
tive clauses is somewhat more elaborate than in the preceding examples. 
Such is the case in an Agreement dated February 6, 1954, between the 
U.S.S.R. and Finland,’ regarding a Soviet loan to Finland: 


“ 


... .n gold, United States dollars or other currencies as agreed 
upon between the State Bank of the U.S.S.R. and the Bank of Fin- 
land, to a total amount equivalent to 8,886,720 grammes of fine 
gold, or 40 million roubles on the basis of a rouble fine-gold content 
of 0.222168 grammes.” 


7226 U.N.TSS. 25. 

8 Sometimes, the language of the equation, i.e. the determination of the gold content 
of the currency involved, is more subtle and less direct, although it remains, for all prac- 
tical purposes, equally satisfactory to the simpler clause described above. An illustration 
is found in an Agreement dated January 24, 1948, between France and Lebanon (173 
U.N.T.S. 99). This agreement, which does not involve a lending operation and provides 
for the general settlement of all claims between the parties, stipulates that, as compensa- 
tion for properties and assets transferred by France to Lebanon, Lebanon will pay to 
France, in French francs, the equivalent of 20 million Lebanese pounds at the official 
rate of exchange between the two currencies on the date of payment. To protect the 
creditor against depreciation of the Lebanese pound, the agreement further provides that: 


“If the official parity reported to the International Monetary Fund between the 
pound sterling and the Lebanese pound should on any of the [payment dates] ex- 
ceed 8.83125, the amount of the instalment in Lebanese pounds shall be so in- 
creased as to leave unchanged the value of said instalment in pounds sterling, calcu- 
lated at the rate of exchange of 8.83125.” 


As the par values of the currency of each member of the International Monetary Fund 
are expressed in terms of gold (or in terms of the United States dollar of the weight and 
fineness in effect on July 1, 1944 (i.e., gold dollars) (IMF Articles of Agreement, Arti- 
cle IV, Section 1), it would seem that the above quoted provision achieves indirectly a 
result similar to that which would have been obtained by a direct reference to the gold 
standard of weight and fineness of the English pound at the time of contracting. Yet, 
the two situations must be distinguished since the provision under review, unlike a 
direct reference to a gold standard, does not protect the creditor against a conceivable 
reduction of the par value of the English pound agreed with the Monetary Fund and 
the corresponding decrease in the gold content of the English pound (IMF, Articles 
of Agreement, Article IV, Sections 5, 6 and 7). 

S221 UTS. 143; 
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The Agreement provided: 

“Repayment of the loan shall be made in gold—the quantity of 
which shall not be less than received—in United States dollars o; 
in some other currency agreed upon between the Banks, such 
dollars and currency to be calculated in roubles on the basis of their 
gold parity rate on the date of repayment and of a rouble fine-gold 
content of 0.222168 grammes.” (Article 4) 


Another illustration is found in the provision, customary in agree. 
ments for the repayment of credits granted within the framework of the 
European Payment Union before it was liquidated.’® This provision 
stated that the credit was, at the option of the debtor, repayable: 


“(i) in gold or (ii) in United States dollars calculated at the official 
price for gold of the United States Treasury at the date of payment 
or (iii) in any other currency acceptable to [the creditor country], 
If the payment is made otherwise than in gold or United States 
dollars the amount of the payment shall be calculated at a rate of 
exchange, between the unit of account and the currency of pay. 
ment, agreed between the two Contracting Governments.”™ 


Since the “unit of account” referred to in the third sentence of this 
provision was defined in terms of gold,’* the latter sentence did not 
materially vary the terms of the gold clause contained in the first two 
sentences, and subjected only the claim of the creditor toa gold value or 
revaluation guarantee." 


With the creation, and the multiplication, of international lending or- 
ganizations, and the need to maintain the value of their capital re- 
sources,“ lest the operations of these organizations, and also their re- 


10 A European Fund, created pursuant to a European Monetary Agreement dated 
August 5, 1955, was substituted for the EPU after the latter ended its operations in 
December 1958. 

11 See e.g., Agreements between the United Kingdom and: (1) Germany, July 10, 
1954, 199 U.N.T.S. 135; (2) The Netherlands, July 9, 1954, 199 U.N.T.S. 157; (3) Por. 
tugal, July 10, 1954, 199 U.N.T.S. 169; (4) Sweden, July 28, 1954, 199 U.N.T‘S. 181; 
(5) Switzerland, July 16, 1954, 199 UNTS. 197. See also, Agreements between Italy 
and: (1) Belgium, July 12, 1954, 288 U.N.T.S. 59; (2) Germany, June 28, 1954, 288 
U.N.T.S. 83; (3) Switzerland, June 29, 1956, 284 U.N.T.S. 299. Comp., Agreement 
dated December 28, 1954, between The Netherlands and Iceland, 287 U.N.T.S. 159; 
Agreement dated July 9, 1954, between The Netherlands and France, 287 U.N.T.S. 169. 

12EPU Agreement of September 19, 1950 (Clunet 1950, 996), Article 26, defining the 
unit as equivalent to 0.88867088 grammes of fine gold. An identical unit is provided for 
also in the European Monetary Agreement of August 5, 1955, (Article 24) creating the 
European Fund now substituted for the EPU. Regarding possible changes of the 
value of the unit of account, see European Monetary Agreement, Article 26. 

18 See e.g., Trued and Mikesell, “Postwar Bilateral Payments Agreements,” Princeton 
Studies in International Finance, No. 4 (1956). Regarding the effect of a change in the 
par value of a member’s currency, in terms of the unit of account, on the calculation 
of amounts payable to and by the union, see Article 27 of the EPU Agreement. Comp, 
Article 13 of the European Monetary Agreement. 

14 Or resources substituted therefor as the E.C.S.C.’s levy. See infra text and note 26. 
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spective credit, be at the mercy of currency depreciations, gold and 
currency clauses have received considerable attention. 

As a rule, the capital of international lending organizations is ex- 
pressed in terms of gold.’* For example, the Articles of Agreement of 
the International Bank for Reconstruction and Development (IBRD) 
provide that: 


“The authorized capital stock of the Bank shall be $10,000,000,000 
in terms of United States dollars of the weight and fineness in effect 
on July 1, 1944... .”° 


and the Statutes of the European Investment Bank provide that: 


“The Bank shall be provided with a capital of one thousand mil- 
lion units of account . . .” 

“The value of one unit of account shall be 0.88867088 grammes of 
fine gold.”” 


In the case of both organizations, part of the capital subscriptions of 
members is payable in gold, or in United States dollars (in the case of 
the IBRD),"* or a convertible currency (in the case of the EIB),*® and 
another part is payable in the members’ currencies.” In order to avoid 
shrinkage in the currency holdings of these organizations through the 
fluctuations of the currencies of their members, their respective charters 
contain provision for the maintenance of the value, in terms of gold, of 
such currency holdings. If the par value of a member’s currency is re- 





See Delaume, “International Machinery for Financing Economic Development,” 28 
Geo. Wash. L. Rev. (1960) 533. 

15 This solution is not without precedent. For example, the authorized capital of the 
Bank for International Settlements (BIS) in Basle, Switzerland, created in 1930, is ex- 
pressed in terms of “500 million Swiss Gold francs equivalent to 145,161,290.32 grammes 
of fine gold” (Article 5 of the Statutes of the BIS). 

An exception to the general rule is that of the International Finance Corporation 
(IFC) whose authorized capital is expressed in United States dollars without any defini- 
tion of the dollar’s weight and fineness (IFC, Articles of Agreement, Article II, Sec- 
tion 2 (a)). 

16 Article II, Section 2 (a). A similar provision is found in the Articles of Agreement 
of the Inter-American Development Bank (I.A.D.B.), although the gold value of the 
dollar is there fixed as of January 1, 1959. See Article II, Section 2 (a). 

17 Article 4. 

I8IBRD, Articles of Agreement, Article II, Section 7 (i). Comp., I1.A.D.B., Articles 
of Agreement, Article II, Section 4. 

19 Tt should be noted that to the extent that the E.I.B.’s holdings in a convertible cur- 
rency represent payments made by a member in the currency of a non-member country 
(e.g. the United States), such holdings are not protected by the maintenance of value 
provision described in the following sentences in the text above. If the non-member 
currency (e.g. the U.S. dollar) in which part of a member’s subscription to the E.I.B. 
capital was paid depreciated, the E.I.B. would suffer a loss. 

*°E1.B. Statutes, Article 5, paragraph 1; IBRD, Articles of Agreement, Article II, 
Section 7 (i). Article V, Section 12 of the IBRD Articles of Agreement provide for the 
substitution of notes for cash as a means to represent holdings of members’ currencies. 
Comp., I.A.D.B., Articles of Agreement, Article V, Section 4. 
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duced,” or if its foreign exchange value has, in the opinion of the or. 
ganization involved depreciated to a significant extent,” the member 
must pay to the organization, within a reasonable time, an additional 
amount of its own currency sufficient to maintain the gold value of the 
organization’s holdings of that currency, a provision which has received 
several applications in the case of the IBRD.” 

As a counterpart to this maintenance of value obligation, the respec. 
tive charters of the IBRD and the EIB provide also that if the par value 
of a member’s currency is increased, the organization involved shall 
return to the member, within a reasonable time, an amount of that 
member’s currency equal to the increase in the value of the amount of 
such currency held by the organization,” a provision which as yet has 
not been concretely illustrated.” 

In the same connection, mention must be made also of another organ- 
ization, namely the High Authority of the European Coal and Steel 
Community (E.C.S.C.), whose resources, unlike those of the IBRD and 
the EIB, are not derived from capital subscriptions, but rather from the 
right of the E.C.S.C. to collect an annual levy on the production of coal 
and steel of the Community. This levy is calculated in terms of the 
Community’s unit of account, that is a gold unit, rather than in the 
domestic currencies of members of the E.C.S.C. The immediate conse. 
quence of this solution is that a depreciation or devaluation of a mem- 
ber’s currency would not decrease the proceeds of the levy and would 
result only in increase of the amounts, calculated in terms of the unit of 
account, of the levy collectible in that currency proportionately to the 
decrease in value of the currency involved.” 

The effective protection given to the resources of international lend- 
ing organizations has had in turn a decisive influence upon their 
respective policies regarding protective clauses in their lending opera- 


211IBRD, Articles of Agreement, Article II, Section 9 (a); E.I.B., Statutes, Article 7, 
paragraph 1. Comp., I.A.D.B., Articles of Agreement, Article V, Section 3 (a). 

22 IBRD, Articles of Agreement, Article II, Section 9 (a). 

°3 See e.g., The World Bank, Policies and Operations, (IBRD publication 1957) 23-24. 

24 IBRD, Articles of Agreement, Article II, Section 9 (b); E.I.B., Statutes, Article 7, 
paragraph 2. Comp., I.A.D.B., Articles of Agreement, Article V, Section 3 (b). 

25 The maintenance of value provisions described in the text above continue to obtain 
even if a uniform proportionate change in the par values of the currencies of all mem. 
bers of each organization occurs. However, in that case, each organization has the power 
to waive the rules laid down in these provisions. IBRD, Articles of Agreement, Arti- 
cle II, Section 9 (iii); E.I.B., Statutes, Article 7, paragraph 4; comp., I.A.D.B., Articles 
of Agreement, Article V, Section 3 (c). The relevant decision does not require a 
unanimous vote and can be taken by a simple majority vote, a principle which ob- 
tained also in the case of a change in the value of the EPU unit of account (EPU Agree- 
ment, Article 26, para. 3, and Article 30), and obtains now in regard to possible changes 
in the unit of account of the European Fund (European Monetary Agreement, Arti- 
cles 14, 24 and 26). 

26 For an illustration of the E.C.S.C. practice, see e.g., E.C.S.C., Sixth Annual Report, 
vol. I (1958) 62, relating to the external devaluation of the French franc in 1957. 
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tions. The history of the IBRD’s practice is particularly illustrative of 
this remark. 

It is the current practice of the IBRD to denominate its loans in one 
currency, e.g., dollar, sterling, or French francs, although the currency 
in which the loan is denominated is not necessarily that in which the 
loan will be disbursed or repaid. Indeed, although the IBRD has no 
obligation to provide the borrower with any currency other than that in 
which the loan is denominated,” it is the IBRD practice to provide the 
borrower with the currency or currencies used to purchase goods or to 
pay for services needed for the project financed by the IBRD. Thus, a 
loan denominated in dollars may very well be disbursed in sterling, 
francs, or marks if expenses are incurred by the borrower in these vari- 
ous currencies. In such cases, three categories of problems arise respec- 
tively concerning: (1) the proper rate of conversion between the cur- 
rency in which the loan is denominated and the currency in which 
disbursements are to be made; (2) the exchange risks inherent in the 
operation; and (3) the maintenance of the value of the currency repaid 
to the IBRD. 

The first two problems have been solved by relevant provisions in the 
IBRD’s Loan Regulations. The last one, also now satisfactorily solved, 
has created more difficulty since it required an interpretation of the 
Articles of Agreement of the IBRD. 

The IBRD Loan Regulations provide that the equivalent, in terms of 


27 As to the currency denomination of IBRD loans, see Loan Regulations No. 3 and 
No. 4, dated June 15, 1956, Article III, Section 3.01, reading in part as follows: 


“Where the amount of the Loan is expressed in any one of the following manners: 
(a) in a specified currency (e.g. “ dollars”), 
or 
(b) in a specified currency or the equivalent thereof in other currencies 
(eg. “ dollars or the equivalent thereof in currencies other than dollars”), 
or 
(c) in various currencies equivalent to an amount in a specified currency (e.g. 
“an amount in various currencies equivalent to dollars”), 
then for the purposes of this Article, the Loan shall be deemed to be denominated 
in such specified currency (dollars in each of the above examples).” 


By way of illustration of these three formulas, see e.g.: 

(1) Loan Agreement between Federal People’s Republic of Yugoslavia and the IBRD, 
dated October 17, 1949, (155 U.N.T.S. 3) Article II, Section 1 (loan denominated in 
dollars) ; 

(2) Loan Agreement between Republic of Iceland and the IBRD, dated November 1, 
1951, (159 U.N.T.S. 55) Article II, Section 2.01 (loan expressed in pounds sterling or 
the equivalent thereof in currencies other than sterling); and 

(3) Loan Agreement between the IBRD and Air-India International Corporation, 
dated March 5, 1957, (272 U.N.T.S. 201) Article II, Section 2.01 (loan for “an amount 
in various currencies equivalent to five million six hundred thousand dollars”). 

“S Loan Regulations No. 3 and No. 4, Section 3.01: 


“... The Bank shall be under no obligation to permit the proceeds of the Loan 
to be withdrawn in any currency, except the currency in which the Loan is denomi- 
nated. ...” 
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the currency in which the loan is denominated, of any part of the loan 
disbursed in another currency “shall be reasonably determined by the 
Bank.” Although this formula gives the IBRD a certain latitude, it js 
the IBRD practice to determine such equivalent as of the time when the 
currency involved is disbursed. 

In order to eliminate exchange risks, the same Regulations also pro- 
vide that the loan shall be repaid in the currencies disbursed. This rule 
is subject to one exception. If the currency disbursed, e.g., sterling or 
franc, has been purchased with another currency, e.g., dollar, held by 
the IBRD, the loan is to that extent payable in the latter currency 
(dollar in this example).* 

Assuming that proper repayment has been made, there remains the 
risk that the currency disbursed, and repaid, has depreciated between 
the time of disbursement and the time of repayment and that the IBRD 
suffers a corresponding loss. True, to the extent that the loan was made 
out of funds borrowed by the IBRD on the market, this risk is no real 
burden for the IBRD. Indeed, since none of the IBRD’s borrowings car- 
ries a gold or other value clause, any exchange loss on a loan made out 
of borrowed funds is offset by a corresponding exchange profit on a 
borrowing. Loans made out of currencies paid in as part of the capital 
subscription of each member present a different picture, since in those 
cases there is no gain to offset an exchange loss. When the IBRD 
started operations, it was not sure that the IBRD was protected against 
such a loss by the maintenance of value provisions in its Articles of 
Agreement. As seen above, these provisions apply to the IBRD’s “hold- 
ings” of members’ currencies. Until it was clear that the term “holdings” 
was applicable both to the cash balances of members’ currencies held by 
the IBRD and to amounts in such currencies outstanding on loans, and 
was not limited to cash balances only, the IBRD had no alternative but 
to pass over to the borrower the risk of depreciation of the currencies 
disbursed. This was done by an appropriate formula compelling the 
borrower to repay in the currency or currencies disbursed an amount 
equivalent to the currency in which the loan was denominated. As in 
the early years of the IBRD, its loans were denominated in dollars, this 
formula amounted to introducing in the IBRD’s loans a dollar-equiva- 
lent value clause.’ This clause, however, had several inconveniences. 


29 Loan Regulations No. 3 and No. 4, Section 3.05. 

80 TLoan Regulations No. 3 and No. 4, Section 3.02. 

51 See e.g., the Loan Agreement between the IBRD and Crédit National pour faciliter 
la Réparation des Dommages Causés par la Guerre, dated March 9, 1947, 152 U.N.TS. 
111, Article II, Section 9. Even at the time of this, the first, loan made by the IBRD, 
this organization was careful enough to provide that: 


“If and when it shall be finally decided in accordance with Article IX of the 
Articles of Agreement of the Bank that the provisions of Section 9 of Article II 
of such Articles are applicable to currencies of members paid on account of their 
subscriptions to the capital stock of the Bank during any period for which such 
currencies have been loaned by the Bank, this Section shall cease to apply.” 
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Aside from the fact, in itself important enough, that the clause failed to 
reflect the multi-currency element in the IBRD’s lending operations, it 
did not fully protect the IBRD against the unlikely, yet conceivable, 
event of a depreciation of the dollar. 

For these, and other, reasons, the matter was referred to the Executive 
Directors of the IBRD who, under the power of interpretation vested in 
them by Article IX of the IBRD Articles of Agreement,” decided on 
May 23, 1950, that the extensive interpretation of the maintenance of 
value provision (i.e., including within the scope of such provision cur- 
rencies outstanding on loans) should prevail. As an immediate conse- 
quence of this interpretation, the dollar-equivalent value clause has dis- 
appeared from the IBRD’s loan agreements. All that these agreements 
now provide is that the borrower shall repay to the IBRD the nominal 
amount of the currency disbursed (or of the currency used to purchase 
the currency disbursed) and the IBRD relies on the members whose 
currency is involved to make good any depreciation of that currency 
that may have occurred between the time it was disbursed and the time 
it is repaid.** 








After the May 23, 1950, interpretation of the Articles of Agreement by the Executive 
Directors giving an affirmative answer to this question, the above quoted provision 
ceased effectively to be applicable. 

32 Regarding the interpretation by international organizations of their Articles of 
Agreement, see e.g., Gold, “The Interpretation by the International Monetary Fund 
of its Articles of Agreement,” 3 Intl & Comp. L. Q. (1954) 256; Hexner “Interpre- 
tation by International Organizations of their Basic Instruments,” 53 Am. J. Int'l L. 
(1959) 341. 

33 There is still one difference, however in point of time only, between the obligation 
of the IBRD’s members to fulfill their maintenance of value obligation regarding re- 
spectively cash balances of their currencies and amounts of such currencies outstanding 
on loans. In the first case, the obligation accrues immediately upon a reduction of the 
par value of the currency of the member concerned or a notification by the IBRD that 
a depreciation of such currency has occurred. In the second case, the member’s obliga- 
tion is postponed until its currency has been effectively repaid to the IBRD. The same 
remark applies also to the E.I.B., see Statutes, Article 7. 

It should be noted, however, that the maintenance of value provision applies only to 
currency holdings of the IBRD (or the E.I.B.) and does not protect these organizations 
for the loss corresponding to interest payments in a depreciating currency between the 
time such currency begins to depreciate and the time at which the loan is repaid. 

Another important remark must also be made. The 1950 interpretation of the IBRD 
Articles of Agreement cannot apply to the IBRD’s holdings of non-member currencies, 
such as the Swiss franc, frequently used in IBRD’s lending operations. However, a de- 
valuation or depreciation of the latter currency would raise no serious problems for the 
IBRD. 

To the extent that the Swiss francs held by the IBRD come out of its own borrow- 
ings in Switzerland, the IBRD would suffer no loss from a devaluation of that currency 
since the IBRD’s loans raised in Switzerland contain no valorisation clause. A loss on 
loans made out of Swiss francs would, therefore, be offset by a corresponding gain on 
borrowings in the same currency. 

If the Swiss francs lent by the IBRD have been purchased by it with another currency, 
e.g. marks, the borrower is obliged to repay marks to the IBRD and, to the extent that 
the mark would depreciate, the IBRD would be protected by the maintenance of value 
provision described in the text above, with the result that Germany would have to pay 
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The EIB’s practice regarding protective clauses follows closely that 
of the IBRD, a fact in itself not surprising since the provisions in the 
EIB Statutes corresponding to the maintenance of value provisions in 
the IBRD Articles of Agreement combine both the latter provision and 
the corresponding 1950 interpretation.** The major differences between 
the practice of these two organizations is that the EIB loans are some. 
times denominated in more than one currency,” and that the determi. 
nation of the rates of conversion between the various currencies involved 
is not left to the reasonable judgment of the EIB and is based, at the 
time disbursements are made, upon the par values of such currencies in 
terms of the unit of account in which the EIB’s capital resources are 
expressed.*° 

Protective clauses are also foreign to other international lending or- 
ganizations’ operations, however, for reasons other than those which 
characterize the absence of such clauses in the IBRD’s and the EIB’s 
loans. Thus, since the E.C.S.C.’s lending resources are primarily derived 
from borrowings made by the E.C.S.C. on the market, it is sufficient for 
that organization to provide for the repayment by the borrower of the 
moneys lent to it in the currency previously borrowed by the E.C.S.C, 
since in that case, and in the absence of a gold or other value clause in 
loans raised by the E.C.S.C., a loss resulting from the depreciation of 





to the IBRD an additional amount of marks to maintain the gold value of the IBRD’s 
holding of German currency. 
84 Statutes, Article 7, paragraph 1: 


“Where the par value of the currency of a Member State in relation to the unit 
of account as defined in Article 4 (i.e. in terms of gold) is reduced, the amount of 
that State’s share of the capital paid up by it in its national currency shall be ad- 
justed, proportionately to the change occurring in the par value, by a complementary 
payment made to the credit of the Bank by the State concerned. The amount sub- 
ject to adjustment may not, however, exceed the total amount of loans granted by 
the Bank in the currency concerned and the ] Bank’ s holdings in that currency. The 


complementary payment shall be made within a period of two months or, to the 





extent that it corresponds to such loans, on the, dates on whi vhich such loans shall fall 


due.” (Underlining supplied) 





This provision, like the corresponding one in the case of the IBRD, does not protect 
the E.I.B. for the loss incurred in connection with interest payments between the time 
where the currency involved depreciates and the time where additional payments are 
made to maintain the value of such currency. 

35 Two loans made in 1959 by the E.I.B. to an Italian and to a French borrower illus- 
trate the E.I.B.’s practice. The first loan is denominated in one currency, whereas the 
second loan is denominated in various European currencies. In one case, the IBRD 
almost denominated a loan in four different currencies. However, for specific reasons 
attendant upon the circumstances of this particular transaction, it was decided that each 
of the currencies involved would be the subject of a separate loan, even though all the 
four loans were embodied in a single Loan Agreement. See Loan Agreement dated 
July 12, 1957, between India and the IBRD, 288 U.N.T.S. 135. 

86 For the definition of these par values, see E.1.B. Statutes, Article 7, paragraph 3. 
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the currency involved would be offset by a corresponding gain on 
borrowings.” 

So far also, the International Finance Corporation (IFC) has had no 
recourse to gold or currency clauses in its investment operations. Al- 
though that organization has expressed its willingness to make invest- 
ments in stable currencies, it has generally denominated its investments 
in United States dollars and has not taken specific precautions against 
a possible depreciation of the latter currency. However, since the IFC 
seeks the rewards of risk capital, including profit participations and 
share options, subscription warrants and the like, it is likely to augment 
its resources in a manner which would to a certain extent offset the risks 
that IFC might otherwise incur if the dollar, in which its original cap- 
ital is expressed, depreciated to a significant extent.”* 

This review of public international lending would not be complete 
without mention of the policies adopted by the Development Loan 
Fund (DLF), an agency of the United States actively engaged in for- 
eign lending operations. Loans made by the DLF are customarily de- 
nominated in United States dollars, although they give the borrower 
the option to service the loan in local currency as well as dollars (except 
however in case of default where DLF may require payment to be made 
in dollars only.)** In order to maintain the dollar equivalent of pay- 
ments due, or made, in local currency, the DLF’s loan agreements cus- 
tomarily provide that the amount of local currency which shall con- 
stitute the equivalent of the dollar obligation against which any 
payment in such currency is made shall be computed as of the due date, 
or the date on which payment is made, on the basis of the applicable 
rate of exchange between that currency and the dollar. The latter rate 
may be based on the rate resulting from the par values agreed with the 
International Monetary Fund for the dollar and the currency involved, 
or such other rate mutually agreed upon by the parties from time to 
time. 


57 See e.g., in regard to loans made by the E.C.S.C. out of the proceeds of the 1954 
loan made to that organization by the Export-Import Bank of Washington, in its 
capacity as agent for the United States Government, the following provision in loan 
agreements between the E.C.S.C. and its borrowers: 


“All sums due under this Agreement shall be payable in United States dollars in 
the dollar account of the Depositary at the New York bank designated by such 
Depositary.” 


88 See, IFC publication, International Finance Corporation, (1959) 8-9. 

°° Loans made by DLF may be disbursed in currencies other than dollars. As a rule, 
the determination of the exchange rate between such currency and dollars is made by 
DLF on the basis of the rate of exchange between the two currencies at the time of dis- 
bursement. See Goldby, “The Development Loan Fund and Private Investment,” 19 
The Fed. Bar J. (1959) 308. 
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II. THE PRIVATE SECTOR 
Tue Practice oF Private LENDERS 


The first reappearance of protective clauses in post World War II 
loans made by private lenders to foreign, private and governmental, 
borrowers originated in Switzerland in the form of multiple currency 
clauses.*” Generally speaking, two types of currency options have been 
used in Switzerland. The first type is illustrated by a loan raised in 1950 
by the Anglo-American Corporation of South Africa, Ltd., a South 
African corporation. The bonds provide that the holders shall have the 
right to claim payment in Switzerland in Swiss francs, or in South 
Africa in a stated amount of South African pounds which can be used 
in the latter country or be freely converted in United States dollars or in 
such other currency as the South African Reserve Bank may from time 
to time authorize.’ In this, and other cases,” the alternative promises 
are completely independent; payment in each currency can be requested 
only in the relative country and variations in the value of one currency 
would not affect the amounts payable in the other currency. 

A second, and no less clear, type of currency option is found in the 
1953 loan issued in Switzerland by the Belgian Congo with the guaran- 
tee of the Belgian Government, containing the provision that the bond- 
holders shall have the option to claim payment in Switzerland in Swiss 
francs or in the Belgian Congo in Congolese francs at the fixed rate of 
exchange of 11.40 Congolese francs per one Swiss franc.** 

Outside Switzerland, however, the reappearance of currency options 
was somewhat delayed by the legal and financial climate obtaining in 
the early post-war years. A decisive step towards the international rein- 
statement of the clauses was achieved in 1953 with the conclusion of the 
London Agreement on the Settlement of German External Debts. 

Most of the German bonds issued in the inter-war period contained 
foreign currency and/or gold clauses intended to protect creditors 
against the depreciation of both the German and their own currencies. 

During the London negotiations regarding the settlement of German 
debts, it was agreed that the question whether payment on debts with a 
currency option might continue to be required in a currency other than 
the currency of the country in which the loan was raised or from which 


40 Regarding the validity of currency clauses in Switzerland see Guisan, “La Dévalua- 
tion du Franc Suisse et ses Effets de Droit Civil,” Zeitschrift fir Schweizerisches Recht 
(1937) 260 (a) et seq. 

414% Loan of 1950, Prospectus, clauses 1, 4. 

42See e.g., Orange Free State Investment Trust, Ltd., 44% Loan of 1952, Pro. 
spectus, Clauses 1, 6; Government of Australia 4% Loan of 1953, Clauses 4 and 6. 

434% Loan of 1953, Prospectus, clauses 4 and 6. The 4% Belgian Congo Loan of 
1950 issued under the same general conditions contained a similar provision, except 
that the rate of exchange between the Congo and the Swiss currency was then fixed at 
11.60 Congolese francs per one Swiss franc. 
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credit was advanced should be subject to negotiation between Germany 
and the countries whose currencies were involved in the option.” It was 
also agreed that, if a currency option provided for payment of a fixed 
amount of an alternative currency, the creditor would be entitled to re- 
ceive, in the currency of the country in which the loan was raised or 
from which credit was advanced, the equivalent, at the rate of exchange 
current on the payment date, of such amount of the alternative currency 
as would have been payable if the option had been exercised. In other 
words, currency options might still serve as a guarantee against depre- 
ciation but do not entitle the creditor to demand actual payment in the 
optional currency unless such payment is acceptable to both Germany 
and the countries whose currencies are involved.’ 

The gold clause problem raised greater and considerable difficulty 
because of the different positions taken by the representatives of Amer- 
ican and of European creditors toward gold clauses. The American 
representatives, as was understandable in view of the United States at- 
titude toward gold clauses, took the initial position that gold clauses 
should be ignored entirely. European representatives, whose currencies, 
with the exception of the Swiss franc, had depreciated much more ex- 
tensively than the United States dollar, took the opposite view on the 
ground that an elimination of gold clauses would impose on European 
creditors sacrifices of different magnitude and, at any rate, not com- 
mensurate with those imposed on American creditors."* 

Reconciling these two positions required some imagination; yet a 
compromise was reached which provides for the elimination of gold 
clauses in loans expressed in dollars or Swiss francs, and for the substitu- 
tion of a dollar clause for the original gold clause in loans expressed in 
other non-German currencies. The amounts payable in the latter case 
are determined by a double calculation based on the rate of exchange 
between the dollar and the currency of payment. First, the amount of 
such currency payable under the loan is converted into dollars at the 
rate of exchange on the date when the loan was contracted or the bonds 
were issued. Secondly, the dollar amount so calculated is reconverted 
into the currency of payment at the rate of exchange between the dollar 
and such currency on the date when the amount payable is due; pro- 





44 Agreement on German External Debts, February 27, 1953, T.I.A.S. 2792, Article II, 
paragraph 2. 

49 A different solution obtained in the cases of the Young and Match Loans of 1930, 
which were the most important debts having currency options. It was agreed that the 
currency options would be eliminated for the future and that the amounts due in re- 
spect of the various issues would be payable in the currency of the country in which the 
issue was made. See Annex I (paragraphs 2 and 3) to the London Agreement. 

46 The elimination of gold clauses, which for the holder of a dollar, or a Swiss franc, 
bond meant a respective depreciation of 40.9, or 28.6, per cent of his claim, would have 
meant for the holder of a sterling, Dutch guilder, French franc, and Italian franc bond, 
a respective loss of 66%, 61.3%, 95.7% and 98.2%. 
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vided, however, that if the amount of the currency of payment so ar- 
rived at would be less than the amount of such currency computed on 
the basis of the rate of exchange between dollar and such currency on 
August 1, 1952, the conversion shall be made on the basis of the latter, 
rather than of the current, rate of exchange.” 

Under this arrangement, creditors holding dollar and Swiss franc 
loans with a gold clause are entitled to payment at the nominal value of 
the loan only,** as if no gold clause had been stipulated in the original 
contract, a solution in accord with the American position regarding 
gold clauses. European creditors also obtain satisfaction since the ar. 
rangement implies a partial recognition of the gold clause and guaran- 
tees them against a further depreciation of their respective currencies 
against the dollar.*® 

Other post-war financial settlements, such as the Japanese debt-settle. 
ment comparable in many respects, and especially in regard to currency 
options,” to the German debt-settlement, have also contributed to re- 


47 A different arrangement was made in regard to the Young Loan of 1930. Annex I, 
paragraph 2 (e) to the London Agreement provides not only that reconversion from 
dollar into the currency of payment shall be made at the rate of exchange on August 1, 
1952, but also that if, after that date, the rate of exchange between two or more of the 
various currencies of issue should alter by 5% or more, the amounts due in the currency 
of issue shall be calculated on the basis of that currency of issue which has depreciated 

less in relation to the rate of exchange on August 1, 1952. This provision gives addi- 
‘tional protection to the creditors against a future depreciation of the dollar, not fol- 
lowed by that of other currencies of issue, such as the Swiss franc, since in such case the 
Swiss franc, rather than the dollar, would be used to make the proper calculation. 

It has been brought to the attention of the present writer that on two occasions the 
exchange guarantee referred to in the preceding paragraph has come into play in regard 
to the French tranche of the Loan. 

Speculation arose in 1957 as to the consequences of a possible re-evaluation of the 
D-mark upon the rights of holders of bonds of the Young Loan since the D-mark, even 
though it was the successor currency to the Reichsmark, was not one of the currencies 
of issue. See The Financial Times, August 20, 1957, page one, col. 7. 

48In the case of the Young Loan, it must be noted that Swiss creditors have agreed 
to a reduction of approximately 16% of the principal amount of their claim. See, Manuel 
des Valeurs Cotées a la Bourse de Genéve (1959) 27. 

49 In view of the fact that the amount of the currency of payment can be no less than 
the amount computed at the rate of exchange on August 1, 1952, creditors are protected 
against an appreciation of the currency of payment against the dollar. At the same time, 
if such currency depreciates against the dollar, the creditor’s claim in such currency 
would rise proportionately to the extent of such depreciation. 

The creditor is not protected, however, as would have been the case if the gold clause 
had been maintained, if the dollar and the currency of payment both depreciate subse- 
quently at the same rate. 

5° See in particular Article 9 of the Agreement between Japan and the United King- 
dom, dated November 1, 1952 (172 U.N.T.S. 303). 

The settlement of gold clauses in pre-War Japanese loans issued in the United States 
was facilitated by the American attitude towards such clauses. In fact, these clauses were 
purely and simply disregarded. Japanese bonds issued in England contained no gold 
clauses and there was, therefore, no problem in their respect. 

Japanese bonds issued in France raised more difficulty. First, these bonds were ex- 
cluded from the 1952 settlement on the technical ground that Japan had never been at 
war with France and that, therefore, they could not be included in the settlement of 
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store confidence in the practical value of protective clauses. However, 
despite the partial recognition of gold clauses in such settlements,” no 
example is known of any such clause in recent international loans, and 
the reappearance of protective clauses has been limited to the stipulation 
of currency options in loans issued in leading financial markets, such as 
the German, the Canadian, and recently, the American market. 

Thus, bonds issued in Germany by a South African corporation pro- 
vide that: 


“All payments of principal and interest are to be made in 
Deutsche Mark. The bondholders are | however | entitled to request 
such payment to be made in South African currency at a fixed 
conversion rate of South African £ = 11.70 D.M.”*” 


Another example is found in bonds issued in Canada by a Belgian 
corporation, which stipulate that payment shall be made: 


“in lawful money of the United States of America, or, at the 
holder’s option, in its equivalent in lawful money of Belgium, The 
Netherlands or Switzerland at the following fixed rates of ex- 
change into the dollar of the United States of America, namely: 
50.35 Belgian francs, 3.83 Dutch florins and 4.285 Swiss francs, re- 
spectively...” 

This provision reads further: 


“ 


.. . or at the holder’s option, in its equivalent in lawful money of 
Canada. . . . at the prevailing buying rate of exchange at the time 
and place of payment on the due date . . .” 





debts between Japan and its former “enemies” since France had never been an “enemy” 
of Japan. Secondly, the settlement was made difficult because of a dispute between Japan 
and French bondholders regarding the existence of a gold clause in the bonds. The dis- 
pute regarding the Imperial Japanese Government Loan of 1910 providing for payment 
in francs in France or in “gold” yens in Japan was settled when Mr. Nils von Steyern, 
the conciliator appointed by both parties, found that there was no gold clause in the 
bonds. Another dispute regarding the City of Tokyo Loan of 1912 is as yet unsettled. 
In 1958, the parties had, pursuant to a Conciliation Agreement, asked Mr. Black, Presi- 
dent of the I.B.R.D., to draft a concrete and workable plan for settling the controversy 
in a fair and feasible manner. Last April, Mr. Black delivered to the representatives of 
both parties a Plan for the resumption of payment of principal and interest on the 
bonds of the French tranche of the loan. Copies of the Plan are available at the offices 
of the I.B.R.D. in Washington, New York, and Paris. 

51 A Swiss-Czechoslovak Agreement of December 18, 1946, regarding the compensa- 
tion for Swiss investments in Czechoslovak nationalized industries may be worth men- 
tioning also. The agreement provided that compensation would be paid in negotiable 
bonds expressed in Czechoslovak currency and guaranteed by the Czechoslovak Govern- 
ment. In addition, it was provided that interest and annuities would be paid in gold or 
Swiss francs when the Swiss claimants proved that the investment had orginally been 
made in Swiss francs or other “free” currencies. See, Drucker, “The Nationalization of 
United Nations Property in Europe,” 36 Transactions of the Grotius Society (1951) 75, 
at 106. 

52 Anglo-American Corporation of South Africa, Limited, 54% Loan of 1958, Pro- 
spectus. See also, City of Oslo, 55% Loan of 1959. 
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therefore, adding to the currency option (option de change) contained 
in the first quoted sentence, an option of collection (option de place) 
permitting the holder, after it shall have exercised its right to choose 
among the various currencies 7” obligatione, to obtain the equivalent 
thereof, at the current rate of exchange, in Canadian currency, the 
money in solutione.” 

These examples have been recently followed in the United States, a 
fact which is particularly significant in view of the controversies at. 
tendant upon the validity of multiple currency clauses in this country, 
at least when one of the currencies in obligatione is the United States 
dollar. Bonds issued in 1958 by the Republic of Austria,” provide in 
substance that principal and interest will be payable: 


“in New York .. . in such coin or currency of the United States 
as at the time of payment is legal tender for public and private 
debts, or at the option of the holder, (i) in Vienna, Austria . . . in 
Austrian schillings at the fixed rate of 26 schillings per U.S.A. 
dollar, or (ii) in London . . . in British pounds at the fixed rate of 
one pound per 2.80 U.S.A. dollar, or (iii) in Frankfurt a/M, Ger. 
many . . . in German marks of the Federal Republic of Germany 
at the fixed rate of 4.20 marks per U.S.A. dollar . . .” 


In view of the highly controversial character of American judicial 
decisions invalidating multiple currency clauses,” and of the strong 
opposition and criticism to which these decisions have been subjected," 
this courageous attempt to reintroduce such clauses in American prac. 
tice is to be welcomed, on general grounds, since it imports more flexi- 
bility in the field of international lending. More especially, it can be 
noted that since multiple currency clauses obtain anew in other financial 
markets, more or less competitive with the American market, adherence 
to the questionable position which militates against the validity of cur- 
rency options in this country would put the American market at a dis 
advantage toward its foreign competitors. 

This last remark cannot obtain in regard to gold clauses. As noted 
previously, these clauses have so far failed to reappear in any market and 
competition, in this respect, is therefore nonexistent. Furthermore, in 
view of the terms of the Joint Resolution of Congress of 1933, there 


53 Petrofina, S.A. (a Belgian corporation), 54%-74% Debentures of 1957, Prospectus, 


‘Be 

54 Republic of Austria, 54% External Sinking Fund Dollar Bonds 1958, Prospectus, 
p.. 5. 

55 See, Guaranty Trust Co. of New York v. Henwood, 307 U.S. 247 (1939); and Beth- 
lehem Steel Co. v. Zurich General Accident and Liability Ins. Co., 307 U.S. 265 (1939). 

But see, Anglo-Continentale Treuhand, A.G. v. St. Louis Southwestern Ry. 81 F 2d 
11 (CCA 2d 1936), certiorari denied 298 U.S. 655; English Transcontinental Ltd. v. 
Puebla Tramway Light and Power Co., 61 N.Y.S. 2d 356, 186 Misc. 481 (1946). 

56 See e.g., Nussbaum, Money in the Law (2d ed. 1950) 435-436; Mann, 156, note 5. 
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would be little doubt as to the invalidity of gold clauses in this country, 
a consideration which explains the absence of any such clause in recent 
bond issues in the United States. True, certain bonds payable in United 
States dollars provide that the borrower, usually a foreign government,” 
will, if and to the extent it should become necessary to enable it to serv- 
ice the bonds, cause gold to be supplied to the Federal Reserve Bank of 
New York with instructions to sell the gold to the United States Treas- 
ury and to apply the proceeds to discharge its obligations on the bonds. 
This provision does not, however, constitute a gold clause. Indeed, it is 
not essentially different in character from the stipulation sometimes 
found in “gold” pledges authorizing the pledgee, or an agent mutually 
appointed by the parties, to forfeit the pledge and to apply the proceeds 
of the sale to the service of the loan. In both these cases, “gold” is not im 
obligatione but merely in facultate solutionis and is but a convenient 
medium to obtain the liquidities necessary to enable the borrower to 
meet its financial obligations as and when they fall due. 

In spite of the cautious attitude of financiers towards gold clauses, the 
quest for achieving greater security in international lending operations 
and for facilitating international capital movements, has prompted a 
group of European financiers, the Institut International d’Etudes Ban- 
caires, to put forward a proposal intended to achieve results similar to, 
yet not subject to the same objections as, those normally obtainable 
under gold clauses. The gist of this suggestion is that future loans, in- 
stead of being expressed in one or several domestic currencies, should 
be denominated in an artificial unit of account, such as the European 
Payment Union unit, not subject to the fluctuations of domestic cur- 
rencies.” 

Inasmuch as the EPU unit of account (or after the liquidation of the 
EPU and the substitution therefor of a European Fund, the Fund unit 
of account) is expressed in terms of gold,” the Institut’s proposal could 
a priori be construed as an attempt to reintroduce gold clauses into 
European financial transactions. The legal objections to the stipulation 
of gold clauses would, therefore, seem to obtain also against the denomi- 
nation of loans in a “gold” unit of account. Yet, the two situations can 
be distinguished, for the latter clause, unlike a gold clause proper, does 
not give lenders a watertight protection against the depreciation of 
domestic currencies. Indeed, the European Fund (and previously the 


7 See e.g., Union of South Africa, External Bonds of December 1, 1958, Prospectus, 
p. 6, Similar provisions were already found in the Union of South Africa External Loan 
Bonds of December 1, 1955, and January 1, 1958, and have been stipulated also in the 
Federation of Rhodesia and Nyasaland, External Loan Bonds of June 1958, Prospectus, 
p. 7. Certain loan contracts between Swiss bankers and foreign governments contain 
comparable stipulations. 

8 See, Fernand Collin, The Use of a Currency of Account in International Loans 
(Rotterdam 1958). 


°° See, supra note 12. 





216 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


EPU) has the power to modify the definition of the organization’s unit 
of account,” and, if necessary under the circumstances, to reduce its 
gold value. This last consideration which gives to the proposed clause 
a flexibility foreign to gold clauses proper, explains the views expressed 
by most of the financial and legal circles contacted by the Institut that, 
under their respective legal systems, there would be no basic legal ob- 
jection to the denomination of loans in an international unit of 
account.” 


60 European Monetary Agreement, Article 26. Comp., article 30, paragraph a, of the 
EPU Agreement. 

61 The draft underwriting agreement appended to Mr. Collin’s study cited supra 
note 58, provides: 


“7, For the purpose of determining the value of the European Unit of Account 
and the equivalent of the European Unit of Account in the currencies of the present 
member countries of the E.P.U., the following rules have been agreed upon and 


will be applied: 


“a) The European Unit of Account used in this contract is identical with the 
unit of account of the European Payments Union as defined in para. (a) of 
art. 26 of the International Agreement by which this body was instituted, which 
states that: ‘Accounts shall be kept, calculations relating to operations shall be 
made and credit granted by virtue of articles 11 and 13 shall be expressed in 
terms of a unit of account of 0.88867088 grammes of fine gold.’ 

It is also expressly stipulated that, in the event of any change in this gold 
parity, under the terms of para. (c) of art. 26 of the said International Agree. 
ment, the adjusted parity shall, as from the time of such adjustment, be taken 
into consideration in determining the engagements outstanding at that time under 
the terms of the present contract. 

“b) If the E.P.U. or any successor organization having preserved the use of the 
unit of account as defined in the E.P.U. agreement has been terminated, the gold 
value of the European Unit of Account used in this contract shall remain un- 
changed at what it was at the date of such termination, unless the gold value of 
the national currencies of everyone of the following countries has been altered 
in the same direction: (names of the countries the currencies of 
which would, if necessary, be used for reference purposes). 

“In that case the gold value of the European currency of account shall be altered 
in the same direction and by the same proportion as the currency of reference 
the gold parity of which has been altered least since the termination of the E.P.U. 
or of any successor organization. This adjusted value of the European Unit of 
Account shall only be applicable to the engagements outstanding at the time of 
such adjustment. 

“c) The conversion of the European Unit of Account into the currencies of the 
present member countries of the E.P.U. shall have as its basis the proportion 
which the weight in fine gold of this unit of account bears to the weight in fine 
gold of the currency concerned as declared to the International Monetary Fund 
or, if the country is not member of the International Monetary Fund, as fixed by 
law. 

“In the case of currencies the official gold parity of which is not fixed by law, 
conversion will be effected on the basis of the official exchange rate of these cur- 
rencies in relation to a currency which has a legal gold parity. 

“d) The conversion of the European Unit of Account into the currencies of 
the present member countries of the E.P.U. shall be effected on the basis of the 
aforesaid provisions . days prior to the date of payment of interest on or 
principal amounts of the Bonds.” 
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The proposal, as it stands, would have several advantages. Since a 
reduction in the gold value of the European unit account, barring such 
events as a major depression or international crisis, is unlikely, the pro- 
posal would, for all practical purposes, give lenders the same protection 
as would the stipulation of a gold clause. It would also eliminate any 
possible disputes as to the determination of the parties’ intention, such 
as those which have arisen in connection with the construction of gold 
coin and gold value clauses. 

Whatever the merits of this proposal, its implementation is not at the 
present time exempt from difficulty. First, European financiers gen- 
erally agree that the success of the proposal would require, on the part 
of commercial banks, the carrying out of an intensive campaign to edu- 
cate private investors and make them realize the full advantages of the 
proposed operation. Assuming that a practical solution to this problem 
could be found, there would remain, however, the difficulty of enlisting 
the active support of the governments of the countries involved. Gov- 
ernments may have serious objections against the denomination of 
loans in an international unit of account since, to the extent that the 
proposal would meet with favor in the public, it could have the impli- 
cation, if not the effect, of undermining the public’s confidence in 
domestic currencies, a possibility that governments are hardly likely to 
overlook. 

Furthermore, since the unit of account is merely a standard of value 
and not a medium of payment, and the proposal, as actually drafted, 
calls for effective payment in any one of the currencies of the member 
countries of the EPU (now the European Fund) at the holder’s option, 
the assent of foreign exchange control authorities to the implementation 
of the proposed scheme is essential. Whether these authorities would be 
willing to give their consent is, as yet, doubtful in various European 
countries still experiencing balance of payment difficulties. Until such 
time as the European integration, now in progress, will provide greater 
convertibility and permit the free flow of international capital move- 
ments, it is to be apprehended that the /nstitut’s proposal, attractive as 
it may be, has little chance of materializing rapidly, a fact which is 
acknowledged by its promoters.” 


CONCLUSION 


In the public sector of international lending, gold and currency 
clauses continue, possibly with a greater intensity than in the pre-war 
period, to fulfil their traditional function. In that sector, stipulation of 
one or the other type of clauses is primarily, therefore, a matter of con- 
venience dictated by the circumstances of each particular transaction 
and by the respective bargaining position of the parties thereto. 


®2 See Collin, op. cit., supra note 58, at 24 et seq. 
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In the private sector of international lending, gold, unlike currency, 
clauses have so far failed to play any significant role in post-war oper. 
ations, and it is unlikely that the disfavor of lenders towards gold 
clauses will be dispelled in the immediate future. Even if the many 
legal obstacles to the stipulation of gold clauses were removed, or some 
formula, like the one proposed by the Institut International d’Etudes 
Bancaires, become juridically acceptable, there would remain the prob- 
lem of restoring the public’s confidence in this type of clause. Unless 
and until psychological factors adverse to the stipulation of gold clauses 
are overcome, the chances are that proctection against currency fluctua- 
tions will be sought by lenders under the cover of currency, rather than 
gold, clauses, a consideration which confirms the rectitude of the 
views expressed, some twenty years ago, by the Financial Committee 
of the League of Nations regarding the respective merits and probable 
destiny of gold and currency clauses.” 


63 Report of the Committee for the Study of International Loan Contracts, League of 
Nations Pub. No. C. 145. M. 93, 1939-II.A, § 36 and Annex I. 
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PRADYUMNA K. TRIPATHI 


Preventive Detention: The Indian 
Experience 


Title II of the Internal Security Act of 1950, the so-called McCarran 
Act, provides in part that when the President of the United States pro- 
claims an “internal security emergency” during periods of war or insur- 
rection, he may act through the Attorney General to “apprehend and 
by order detain . . . each person as to whom there is reasonable ground 
to believe that such person probably will engage in, or probably will 
conspire with others to engage in, acts of espionage or sabotage.”* In 
brief, the statute authorizes the arrest and detention by federal officers 
in case of emergency of persons who are deemed likely to engage in 
“espionage or sabotage.” The act prescribes that a person so detained 
shall be taken before a “preliminary hearing officer,” who “within a 
reasonable time” shall consider whether there is probable cause for 
further detention. Moreover, such person is to be informed of the 
grounds upon which he has been taken into custody, but the Attorney 
General “shall not be required to furnish information the revelation of 
which would disclose the identity or evidence of Government agents or 
officers which he believes it would be dangerous to national safety and 
security to divulge.” The finding of the hearing officer is subject to re- 
view by a detention review board, but once again the Attorney General 
may withhold the critically important evidence of agents or officers, 
upon which, it may be supposed, the suspicions against the “detainee” 
will usually be based. Finally, adverse determinations of the board are 
subject to judicial review upon the record made before that body. 

A statement of the statutory scheme in greater detail is not necessary 
to demonstrate that the United States has a legislatively-created program 
of preventive detention, to become operative in stated circumstances. 
Detention camps, the Federal Bureau of Investigation has announced, 
have been established and are being maintained on a stand-by basis at 
half a dozen locations. But as yet the camps have no inmates, and the 
validity of the law has never been put to the test, because conditions 
that might bring the law into action have, happily, not arisen since its 
enactment. 

Nevertheless, the detention provisions of the McCarran Act have 





PrapyuMNa K. Tripatut is Reader in Law, University of Delhi, Delhi; Parker Fellow, 
Columbia Law School, 1955-56. The author acknowledges the kind assistance of Profes- 
sor Walter Gellhorn, Betts Professor of Law, Columbia University. 

1 Act of September 23, 1950, Secs. 102, 103, 64 Stat. 987, 1021 (81st Cong., 2nd Sess.). 
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occasioned considerable comment in legal periodicals,” and have given 
rise to frequent gibes against the United States in those portions of the 
foreign press that delight in contrasting America’s libertarian theories 
with its occasionally repressive practices. The present paper 1s not in- 
tended to analyze the McCarran Act anew from the constitutional 
point of view, nor is it intended to add further volume to criticism of 
its underlying policies. These are matters peculiarly within the com- 
petence of Americans to judge for themselves, without guidance from 
the scholars of other countries. What is now proposed is to sketch the 
experience of India with the administration of a statute somewhat 
comparable with the McCarran Act. While foreign experience is rarely 
transferable in full, it may perhaps shed light on the possible course of 
future developments. 


The Constitution of India, like that of the United States, expresses a 
resolve to preserve a free society by protecting the liberties, or “funda- 
mental rights,” of its individual members. Thus, Article 14 in direct 
terms provides that “The State shall not deny to any person equality 
before the law or the equal protection of the laws within the territory 
of India”; Article 19 provides that “All citizens shall have the right 
(a) to freedom of speech and expression; (b) to assemble peaceably 
and without arms; (c) to form associations and unions; (d) to move 
freely throughout the territory of India; (e) . . . (g) to practice any 
profession, or to carry on any trade, occupation, or business.”* Article 
21 prescribes that “No person shall be deprived of his life or personal 
liberty except according to procedure established by law.” 

Since their original enunciation, however, these sweeping protections 
have undergone a process of contraction. In the case of property rights, 
this contraction has come through constitutional amendments possibly 
necessitated by a somewhat outgoing protection sought to be extended 
to these rights by the courts. On the other hand, the other liberties, 


2 See, e.g., “The Internal Security Act of 1950,” 51 Columbia Law Rev. (1951) 606; 
Sutherland, “Freedom and Internal Security,” 64 Harv. L. Rev. (1951) 383, at p. 410; 
etc., etc. 

8 These rights, enunciated in the various sub-clauses of Clause (1) of Article 19 are 
subject to restrictions as provided in the remaining clauses of Article 19. Thus, the right 
to freedom of speech and expression provided in 19 (1) (a) is qualified by 19 (2) as 
follows: 


“Nothing in sub-clause (1) shall affect the operation of any existing law, or pre 
vent the State from making any law, in so far as such law imposes reasonable re- 
strictions on the exercise of the right conferred by the said sub-clause in the interests 
of the security of the State, friendly relations with foreign States, public order, 
decency or morality, or in relation to contempt of court, defamation or incitement 
to an offence.” 


4 The right to property is enunciated separately in Article 31 and not in the same 
Article as the right to “life and personal liberty.” ‘ 
5 Thus, for instance, in State of Bihar v. Kameshwar Singh (All India Reporter 1952 
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particularly those of speech, assembly, and association, have been 
severely constricted, primarily because of the evolution of a judicial 
policy towards preventive detention laws, which verges on total aban- 
donment of the unfortunate individuals who happen to fall under 
their shadow. 

In the Constitution of India itself, certain express provisions confer 
on Parliament exclusive legislative competence to make laws with 
respect to “Preventive detention for reasons connected with Defence, 
Foreign Affairs, or the security of India; persons subjected to such de- 
tention,” and, concurrently with the State-legislatures, to legislate with 
respect to “Preventive detention for reasons connected with the security 
of a State, the maintenance of Public-order, or the maintenance of sup- 
plies and services essential to the community; persons subjected to such 








Supreme Court at page 252 (abbreviated as A.I.R. 1952 S.C., 252), the Supreme Court 
by a majority decision invalidated some vital provisions of the Bihar Land Reforms 
Act (30 of 1950), an Act seeking to put an end to the unhealthy system of landlordism 
in the State. This Act belonged to the class of legislation which had been saved from 
the operation of Clause 2 of Article 31—the clause embodying the right to compensa- 
tion for acquisition of private property by the State—by the language of Clause 4 of the 
same Article and also by the language of Article 31-A. It was, again, the first amongst 
the specific Acts excluded, by Article 31-B, from the compensation provisions of Clause 2 
of Article 31. The majority of the Supreme Court recognized that the Bihar Land Re- 
forms Act, 1950, could not be challenged on the ground of inadequacy of compensation. 
However, the learned judges held that the provisions held invalid operated as a fraud 
on the Constitution inasmuch as the State, with the help of those provisions, had sought 
to cut down the quantum of compensation under false pretexts. 

So, in Subodh Gopal v. State of West Bengal, A.I.R. 1954 S.C. 92, the Court, by a 
majority, held that in all cases where a person was “deprived” of his property the State 
was obliged to pay compensation irrespective of whether it “acquired” any rights or 
benefits out of the transaction or not. This conclusion was arrived at notwithstanding 
some difficulty presented by the choice of phrase in clauses (1) and (2) of Article 31. 
Clause 1 provided merely that “no person shall be deprived of his property save by 
authority of law,” whereas Clause 2, which required compensation to be paid, avoided 
the expression “deprived” and used instead the phrase “taken possession of or acquired.” 
The majority opinion in the Subodh Gopal case regarded this departure from the phrase- 
ology of the earlier clause as of no significance. The suggestion that Clause 1 embodied 
the “police powers” of the State and Clause 2 the power of “eminent domain,” as recog- 
nized in the United States, was also not acceptable to the majority. 

In another case, Saghir Ahmad v. State of Uttar Pradesh, A.I.R. 1954 S.C. 728, the 
Supreme Court hinted strongly that if the State attempted to monopolize the business 
of carrying stagecoach passengers on any routes hitherto operated by private bus owners 
licensed by the State, legislation seeking to establish such monopoly might be regarded 
as offending Clause 2 of Article 31 for want of “public purpose”;—though, an earlier 
constitutional amendment had expressly saved State monopoly of any trade or industry 
from being invalidated on the ground of militating against the right guaranteed in 
Article 19 (1) (g) “to practice any profession, or to carry on any occupation, trade or 
business.” 

In all these cases, as indicated by the dissenting opinions, the opposite views could have 
been taken without stretching the language of the Constitution, it is submitted with great 
respect. On the other hand, in the opinion of statesmen who have commanded unques- 
tionable leadership of the country both before and after independence, the economic 
and political impact of these decisions would be ruinous. They would defeat India’s de- 
velopment plans and render land reform impossible. 
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detention.”® The Constitution has also denied to individuals subject to 
preventive detention the normal rights of legal defense.’ 

Instead, Clause 5 of Article 22 gives a somewhat niggardly substi- 
tute: 


“When a person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making 
the order shall, as soon as may be, communicate to such person the 
grounds on which the order has been made and shall afford him 
the earliest opportunity of making a representation against the 
order.” 


Further, this right to communication of the grounds is conditioned by 
the next following clause of the Article, enabling the detaining author- 
ity to withhold disclosure of “facts which such authority considers to 
be against the public interest to disclose.” 

It is plain that this curtailment of the right to a full-fledged legal 
defense in case of preventive detention is drastic. Not only is it the low- 
water mark of the civil liberties placed so high in the scheme of the 
Constitution, but it also indicates the sensitive and vulnerable spot that 
may prove the Achilles heel for the entire scheme of civil liberties in 
the Constitution. Governments not unnaturally are inclined to use the 
power of preventive detention to curb the political freedom of dis- 
pleasing opponents. 

In actual practice, governments in India have not been sparing in 
their exercise of the power to promulgate laws authorizing preventive 
detention, a power that should be used in a free society only in serious 
emergencies. And since January, 1950, when the Constitution came 
into force, India has never been without a law of preventive detention; 
the Preventive Detention Act 1950, a comprehensive Act of Parliament 
originally enacted for one year, has been continued in force, through a 
series of extending and modifying Acts.* Both the Act and its judicial 


6 Vide item 9 of List I, Union List, and item 3 of List III, Concurrent List, respectively. 
7 These rights, enunciated in Clauses (1) and (2) of Article 22 are: 


“(1) No person who is arrested shall be detained in custody without being in- 
formed, as soon as may be of the grounds for such arrest nor shall be denied the 
right to consult, and to be defended by, a legal practitioner of his choice. 

(2) Every person who is arrested and detained in custody shall be produced be- 
fore the nearest magistrate within a period of twenty-four hours of such arrest 
excluding the time necessary for the journey from the place of arrest to the court 
of the magistrate and no such person shall be detained in custody beyond the said 
period without the authority of a magistrate.” 


8 The original Act (Act IV of 1950) was passed to last for one year, expiring on the 
first day of April, 1951. The first amending Act, The Preventive Detention (Amend- 
ment) Act, 1950 (Act L of 1950), received the assent of the President on August 14, 
1950. It deleted S. 14 of the Act, which had been declared unconstitutional and void by 
the Supreme Court, and authorized some more officers to make detention orders under 
the Act. Next came the Preventive Detention (Amendment) Act, 1951 (Act IV of 
1951), which introduced certain mild reforms in the machinery of the Act. Chief 
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application have their background in the period immediately preceding 
the Constitution. It will not be out of place, therefore, to refer to a 
typical preventive detention law of that period and to an important 
Federal Court decision which seems to have greatly influenced judicial 
thinking on preventive detention even after the Constitution came into 
effect. 


PREVENTIVE DETENTION IMMEDIATELY BEFORE THE CONSTITUTION 


During this period, India was governed by the Government of India 
Act 1935, an Act of the British Parliament. Under this Act, legislative 
authority was distributed between the Federation and the Provinces 
more or less on the same pattern as was later adopted by the Constitu- 
tion of 1950. The Act enabled the Provinces to legislate on “preventive 
detention connected with the maintenance of public-order; persons 
subjected to such detention.”” Under this authority, most of the Prov- 
inces enacted the various Public Safety Acts. The C.P. and Berar Public 
Safety Act, 1948, may be regarded as typical of these Provincial Acts. 
Section 2 (I) (a), the operative section of this Act, provided: 


“2 (1) The Provincial Government if satisfied that any person 
is acting or is likely to act in a manner prejudicial to public safety, 
order or tranquility, or is fomenting or inciting strikes with intent 
to cause or prolong unrest among any group or groups of em- 
ployees may, if it considers such order necessary, make an order 

(a) directing that he be detained; . . .” 


The Act also provided for communication to the detained person of 
the grounds on which the order of detention was made and for afford- 
ing him an opportunity to make a representation to the Government 
against the order of detention. 

In Machindar Shivaji v. King,’ the order of detention was made on 
the ground that the appellant had been working for the Communist 
Party of India, “which is spreading its doctrine of violence in different 
parts of the country, fomenting industrial strikes, causing agrarian 
unrest, rendering life and property insecure, and trying to seize power 
by violence.” It was further stated that the appellant was assisting and 
associating with a prominent member of the Communist Party who 
had “gone underground” and that, “from the secret information avail- 





amongst these was the provision requiring that all cases of preventive detention shall be 
referred to advisory boards. This Amendment extended the life of the Act by one year, 
thereby postponing the date of expiry to the first day of April, 1952. Then, the life of 
the Act was extended until the first day of October, 1952, and so on. The last extension 
was effected by the Preventive Detention (Continuance) Act, 1957 (Act 54 of 1957), 
according to which it is to expire on the 31st day of December, 1960. 

*Item 1 of List II, of the Seventh Schedule to the Government of India Act, 1935 (26 
Geo; 5, ‘Ch, 2.) 

20 AJ.R. 1950 Federal Court 129. 
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able to them, the Provincial Government are satisfied that you are 
likely to go underground and from there guide the Communist Party 
and thus act in a manner prejudicial to the public safety, order and 
tranquility.” The Federal Court rejected the contention of the appellant 
that it was not within the competence of the Province to make the 
“satisfaction” of the executive the criterion of detention and to put 
such subjective satisfaction beyond judicial review. So long as the auv- 
thorized detention was for the purpose of maintaining “public order” 
it was intra vires the Provincial Legislature; and once “the legislature 
is found to have acted within its powers, the Court is not concerned 
with the terms and conditions on which the executive authority has 
been empowered to order preventive detention, for these are matters 
of policy.”’* The Court, however, reserved to itself the right to look 
into the “grounds” of detention supplied by the Government to the 
detained person for a limited object, viz., “to see if they are relevant 
to the object which the legislation has in view, namely, the prevention 
of acts prejudicial to public safety and tranquility, for ‘satisfaction’ in 
this connection must be grounded on material which is of rationally 
probative value.”** 

The interpretation given to entry I of the Provincial List in Machin. 
dar Shivaji’s case was only in keeping with the judicial policy, enunci- 
ated by the Federal Court and approved by the Privy Council in earlier 
cases, of giving a broad and liberal interpretation to the grants of legis. 


lative power in the Government of India Act."* It is important to note 
that the Government of India Act made no provision for civil liberties 
which the legislatures may not abridge,“* And, adopting as their 


11 Jbid., at p. 130. 

12 Tbid., at p. 130. 

18 See, for instance, The United Provinces v. Atiqa Begum, 1940 Federal Court Re. 
ports (briefly, F.C.R.) 110; Subramanyan Chettiar v. Muttuswami Goundan, 1940 F.CR. 
188; Prafulla Kumar v. Bank of Commerce, Khulna, A.I.R. 1947 Privy Council 60, 
where Lord Porter quoted with approval (at p. 65) from the opinion of Gwyer, C], 
in the last-mentioned case. 

14 However, apart from such restrictions as necessarily result in a federal system from 
the devision of legislative authority between the centre and the units, there were certain 
other restrictions provided by the Act on the legislative authority of both the federal 
and the Provincial legislatures. One of these, embodied in S. 299 of the Act, ran as 
follows: 


“(1) No person shall be deprived of his property in British India save by authority 
of law. 

(2) Neither the Federal nor a Provincial Legislature shall have power to make 
any law authorizing the compulsory acquisition for public purposes of any land, 
or any commercial or industrial undertaking, or any interest in, or in any company 
owning, any commercial or industrial undertaking, unless the law provides for the 
payment of compensation for the property acquired and either fixes the amount of 
the compensation, or specifies the principles on which, and the manner in which, 
it is to be determined.” 


But there were no guarantees as respects other civil liberties, e.g., freedom of speech, or 
liberty of the person, or equality before the law. 
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model the relationship between the English courts and the English 
Parliament, the courts in India refrained from forging any implied 
limitations on legislative powers. 

To sum up, in January, 1950, just before the Constitution became 
effective, the legal position with regard to preventive detention was 
briefly this: 

(i) The various Provinces had authorized their executive gov- 
ernments to order preventive detention on condition that the execu- 
tive was “satisfied” that it was necessary to do so in the interests 
of maintenance of public order; 

(ii) The person detained was to be furnished the grounds on 
which he was ordered to be detained; 

(111) Such person was given the right to make a representation 
to the Government against the order of detention; 

(iv) The Court asserted the right to examine whether the 
grounds were “relevant” to the object of the legislation, or whether 
the “material” on which the executive satisfaction was based was 
of “rationally probative value” ; 

(v) The “satisfaction” of the executive was not subject to ob- 
jective test by the Court in respect of, 


(a) truth of the facts and material on which the “satisfac- 
tion” was grounded, and, 

(b) the sufficiency of that material to sustain the “satisfaction” 
that the order of detention be made; 


(vi) There was no question of any conflict between the provi- 
sions of these public safety Acts and any written constitutional 
liberties of the individual since none such were guaranteed; such 
protection to individual freedom as the courts could extend came 
not from questioning the competence of the legislatures but from 
interpreting the language used in the laws enacted. 


THE CONSTITUTION 


The Constitution of 1950, as stated above, did not introduce any 
major departure from the Government of India Act in the scheme of 
distribution of legislative power between the Union and States. Like 
the Act of 1935, the Constitution maintained the distribution of legis- 
lative topics into three lists, namely, the Union List, the State List, and 
the Concurrent List. Attempt was made, as before, to make these lists 
as exhaustive as possible. Preventive detention was mentioned, as al- 
ready noted, in the Union and the Concurrent Lists. 

However, the Constitution made an important departure from the 
principles of the predecessor Act in another respect. Unlike the Gov- 
ernment of India Act, 1935, the Constitution laid down written guaran- 
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tees of “fundamental rights” and, in express terms, subjected all legis. 
lative power to those rights by providing that “The State shall not 
make any law that takes away or abridges the rights conferred by this 
Part and any law made in contravention of this clause shall, to the ex. 
tent of the contravention, be void,””® and by defining “law” to include 
“any ordinance, order, bye-law, rule, regulation, notification, custom 
or usage having in the territory of India the force of Law.”** Thus, the 
legislative power over preventive detention is subject to the funda- 
mental rights guaranteed in Part III of the Constitution. 

We shall see, however, that the emergence of the new principle in. 
validating “any law” abridging the fundamental rights has practically 
had no impact on the legislative power concerning preventive deten- 
tion; the nature and tone of preventive detention legislation have re- 
mained unchanged. And the Supreme Court has taken the view that 
where a person is detained under a law of preventive detention avow- 
edly with the object of preventing him from, for example, making a 
speech, the court will not examine whether the speech prevented was 
entitled to constitutional protection. In other words, “any law” in 
Article 13 has come to mean “any law other than a law of preventive 
detention.” 

To elucidate the above observations, we shall first examine the con- 
tents of the Preventive Detention Act of 1950, and then its judicial 
treatment. 


THE PREVENTIVE DETENTION Act, 1950 


The operative section of the Act, S. 3, repeated the “satisfaction” 
formula of the pre-Constitution Acts. It authorized the Central or the 
State Government to make an order directing that any person may be 
detained if the Government or any of the specified officers’ is “satis- 


15 Vide Article 13, Clause 2. 

The expression “State” is used in the generic sense as enunciated in Article 12, the 
opening Article in Part III of the Constitution containing the fundamental rights. Arti- 
cle 12 runs as follows: 


“In this Part, unless the context otherwise requires, ‘the State’ includes the Gov- 
ernment and the Parliament of India and the Government and the Legislature of 
each of the States and all local or other authorities within the territory of India or 
under the control of the Government of India.” 


16 Vide Article 13 (3) (a). 

17 In the original Act, the officers specified were “Any district magistrate or sub-divi- 
sional magistrate, or, in a presidency town, the Commissioner of Police.” The amend- 
ing Act, Act L of 1950, substituted for the original the following enlarged list of officers: 


“(a) district magistrates, 

(b) additional district magistrates specially empowered in this behalf by the 
State Government, 

(c) sub-divisional magistrates, 

(d) in the presidency-towns, Commissioners of Police, and 

(e) in the State of Hyderabad, Civil Administrators.” 
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fied” that it was necessary to do so with a view to preventing such per- 
son from acting in any manner prejudicial to any of the following 
groups of social interests: (i) the defense of India, the relations of India 
with a foreign power, or the security of India; (ii) the security of the 
State or the maintenance of public order; (iii) the maintenance of 
supplies and services essential to the community. The Act required the 
authority making the order of detention to communicate to each per- 
son detained under any of these three categories, “as soon as may be,” 
the “grounds” on which the order has been made, and to afford him 
the “earliest opportunity” of making a “representation” against the 
order to the Union or the State Government as the case may be.”* At the 
same time, the Government’s right not to disclose “facts which it con- 
siders against the public interest to disclose” was expressly preserved.”* 

The Act authorized the Governments of the Union and of each 
State to constitute Advisory Boards for the purposes of the Act.” Every 
such Board was to consist of two persons “who are or have been, or are 
qualified to be appointed as Judges of a High Court.” The Advisory 
Board was required, in cases referred to it by the Government, to sub- 
mit a report within ten weeks “from the date of detention under the 
detention order.”** The report was to “specify in a separate part thereof 


18 Vide sub-section (1) of S. 7. This was in compliance with the provisions of Clause 
(5) of Article 22 of the Constitution. 

19 Vide sub-section (2) of S. 7; the corresponding constitutional provision is to be 
found in Clause (6) of Article 22. 

°0 The constitutional right of the person preventively detained to have his case re- 
ferred to an advisory board, a right which is a kind of substitute for the right of “legal 
defense” expressly denied to him, is couched in the following language in Clauses 4 
and 7 of Article 22: 


“(4) No law providing for preventive detention shall authorize the detention of 
a person for a longer period than three months unless— 

(a) an Advisory Board consisting of persons who are, or have been, or are 
qualified to be appointed as, Judges of a High Court has reported before the ex- 
piration of the said period of three months that there is in its opinion sufficient 
cause for such detention: 

Provided that nothing in this sub-clause shall authorize the detention of any 
person beyond the maximum period prescribed by any law made by Parliament 
under sub-clause (b) of Clause (7); or 

(b) such person is detained in accordance with the provisions of any law made 
by Parliament under sub-clauses (a) and (b) of Clause (7).” 


“(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the class or classes of case in which, 
a person may be detained for a period longer than three months under any law 
providing for preventive detention without obtaining the opinion of an Advisory 
Board in accordance with the provisions of sub-clause (a) of Clause (4); 

(b) the maximum period for which any person may in any class or classes of 
cases be detained under any law providing for preventive detention; and 

(c) the procedure to be followed by an Advisory Board in an enquiry under 
sub-clause (a) of Clause (4).” 


°1 Vide S. 8. 
22 Vide S. 10 (1). 





228 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


the opinion of the Advisory Board as to whether or not there is suf. 
ficient cause for detention of the person concerned.” The Act pro- 
vided that where the Board reported “sufficient cause” the Government 
“may confirm” the detention order.** However, there was no express 
provision in the Act that the Government was bound to release a per- 
son in case the Board reported against the detention. 

The material on the basis of which the Advisory Board arrived at 
its conclusion and framed its report comprised: (i) the “grounds” on 
which the order has been made; (ii) the representation, if any, made 
by the detained person; and (iii) the report submitted by the officer 
who made the order of detention to the Government as required by 
the Act. The Act required the Government to place this material be- 
fore the Board “within six weeks from the date of detention under the 
order.” The Board could also call for “such further information from 
the Central Government or the State Government or from the person 
concerned as it may deem necessary.”** The Act specifically disentitled 
the detained person of the right of oral hearing or representation by 
lawyer before the Board.” And it threw the cloak of confidentiality on 
“the proceedings of the Advisory Board and its report, excepting that 
part of the report in which the opinion of the Advisory Board is 
specified.”*° 

Not all categories of persons detained, however, were entitled to the 
privilege of having their cases referred to an Advisory Board. The 
privilege was extended to persons whose prejudicial activities might 
jeopardize the public interest in the maintenance of supplies and serv- 
ices essential to the community, but not to those whose liberty threat- 
ened “the defence of India, the relations of India with foreign powers, 
or the security of India,” or, “the security of the State or the mainte- 
nance of public order.”*’ In these cases, the Act said, a person “may be 
detained without obtaining the opinion of an Advisory Board for a 
period longer than three months, but not exceeding one year from the 
date of his detention.” Their cases must be “reviewed” by the Govern- 
ment within six months from the date of detention, in “consultation” 
with a person who is qualified to be appointed as member of an Ad- 
visory Board.” 

Section 14 of the Act carried confidentiality to the extreme. It for- 
bade any court from permitting the disclosure before it of the substance 
of any communication of the “grounds” of detention made by the Gov- 
ernment to a person detained, or of the representation made by such 

28 Vide S. 11. 

24 Vide SS. 9 and 10 (1). 

25 Vide S. 10 (3). 

°6 Ibid. 

27 Vide S. 9, and S. 12 (1). 

28 Vide S. 12 (2). 
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person to the Government. To make any such disclosure before a Court 
or any other person was made an offense punishable with imprison- 
ment which might extend to one year or with fine or with both. 


THE SUPREME CourT INTERPRETS THE CONSTITUTION AND 
EXAMINES THE ACT 


The validity of the various provisions of the Preventive Detention 
Act, 1950, in the light of the Constitution of India was examined by 
the Supreme Court for the first time in the well-known case, 4. K. Go- 
palan v. the State of Madras,” which was also the first case in which 
the Supreme Court was called upon to interpret the Constitution under 
which it had been established. 

Gopalan had been detained under the Preventive Detention Act, 
on grounds the Court would not know, because Section 14 of the Act 
forbade Gopalan from disclosing those grounds to any court on pain 
of prosecution and punishment. Therefore the entire argument in the 
case had to be directed against the constitutionality of the various pro- 
visions of the Act im abstracto.*° The majority of the Court held that 
the substantive freedom from imprisonment was guaranteed in Article 
21 which said that “no person shall be deprived of his life or personal 
liberty except in accordance with procedure established by law.”** The 
expression “personal liberty,” it was held, meant freedom from any 


kind of physical coercion, including arrest and detention. In holding 
that Article 21 guaranteed freedom from imprisonment, the majority 
rejected the suggestion on behalf of the petitioner that in matters of 


7 ATR. 1950 S.C. 27. 

30 Ibid. at 33. 

31No Article in Part III of the Constitution referred to “incarceration” or “imprison- 
ment” as such. Article 21 referred to “personal liberty”; but by itself this Article pro- 
vided little scope for judicial review of legislation authorizing restraint on “personal 
liberty.” According to the plain meaning of its text—and the majority of the Supreme 
Court adopted that interpretation—the Article only insists that the law must establish 
a procedure, and that the procedure so established must be followed. Counsel for 
Gopalan therefore perceived the profitability of shifting the focus of argument to some 
other Article in Part III where judicial review of legislation is contemplated. Conse- 
quently, they struck on Article 19 wherein the freedoms guaranteed are specifically 
subject to “reasonable restrictions.” They particularly relied on Article 19 (1) (d) which 
guaranteed the “freedom of movement throughout the territory of India,” subject to 
“reasonable restrictions in the interests of the general public and the Scheduled Tribes.” 
They cited Blackstone to say that imprisonment was restriction on freedom of move- 
ment and thereby cleverly sought to establish, by reversing the Blackstonian definition, 
that restriction on freedom of movement was nothing but imprisonment. The next ob- 
vious step of the argument was that detention without trial and based on the mere sub- 
jective satisfaction of the executive was an unreasonable restriction on the freedom 
enshrined in Article 19 (1) (d). The argument was rejected by the majority, who 
pointed out that it was Article 21 and not Article 19 (1) (d) that enunciated the free- 
dom from imprisonment. Article 19 (1) (d), as indicated both by its language and the 
context, guaranteed that there shall be no local barriers on the movement of Indians 
across the length and breath of the country, held the majority. 
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preventive detention Article 19 (I) (d), which guaranteed freedom of 
“movement throughout the territory of India” subject to the power of 
the State to impose “reasonable restrictions” in the interests of the 
“general public and the scheduled Tribes” was applicable. Thus failed 
the attempt to have the Court determine whether preventive detention 
generally, and the various provisions of the Preventive Detention Act, 
1950, could be regarded as “reasonable restrictions” on liberty.** 

The majority also rejected the suggestion that the expression “law” 
in the phrase “procedure established by law” in Article 21 should be 
interpreted to mean law in the abstract or general sense, to include the 
principles of law and natural justice recognized by civilized systems 
of jurisprudence. The Court held that Article 21 did not leave it for 
the Courts to determine whether the procedure laid down by the legis- 
lature was proper and just; it guaranteed only that whatever pro- 
cedure was laid down by the law must be properly observed.** 

Thus in A. K. Gopalan’s case, the Supreme Court closed the doors 
on the introduction of procedural safeguards by judicial implication in 
the case of preventive or punitive detention. Procedure in matters of 
detention was to be subject only to such conditions as were expressly 
provided by the Constitution, for instance, in Article 22. 

Preventive detention, the Court held, could not be deemed unconsti- 
tutional in itself, since the Constitution had expressly authorized legis- 
lation providing for it. And, by its very nature, preventive detention 


$2 AIR. 1950 S.C. 27, 35 ff. 

33 Mr. Justice Fazi-i-Ali, dissenting, held that the principle “that no person shall be 
condemned without a hearing by an impartial tribunal which is well-recognized in all 
modern civilized systems of law and which Halsbury puts on a par with well-recog- 
nized fundamental right” must be read as guaranteed by the language of Article 21. 
“Procedure established by law” must include this principle, whatever else it may or may 
not include.” (A.I.R. 1950 S.C. at p. 60.) 

The learned judge took the view that the Indian Constituent Assembly which pro- 
duced the Constitution did not adopt the American phrase “due process of law” “on 
account of the very elastic meaning given to it, but preferred to use the words ‘according 
to procedure established by law’ which occur in the Japanese Constitution framed in 
1946.” And the learned judge then examined the history and background of Japan’s 
new Constitution and concluded that the phrase “procedure established by law” was 
there employed to guarantee “what is expressed by certain American writers by the 
somewhat quaint but useful expression ‘procedural due process.’” It was in this sense, 
he held, that the phrase should be read in Article 21 of the Constitution of India. 

Patanjali Sastri, J., as he then was, agreed on the one hand with the majority opinion 
that the principles of natural justice were too elusive to be susceptible of precise judicial 
handling and the use of the word “established” in Article 21, “which implies some 
degree of firmness, permanence and general acceptance” would indicate that the fram- 
ers did not intend to leave the right so vague. However, on the other hand, the learned 
judge would not go all the way with the majority to hold that “procedure established 
by law” would mean any procedure whatsoever, laid down by State-made law. He 
struck a via media between the two extreme positions and held that the Article guaran- 
teed “ ‘the ordinary and well-established criminal procedure,’ that is to say, those settled 
usages and normal modes of proceeding sanctioned by the Criminal Procedure Code 
which is the general law of criminal procedure in the country.” 
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did not admit of laying down any “objective standards” of conduct 
warning the citizen what he must do or avoid in order to keep his 
liberty. Therefore, the argument against the operative section of the 
Preventive Detention Act, namely, that it left determination of the 
“necessity” of making the order of detention to the “subjective satis- 
faction” of the executive, must fail.** 

The majority also held that the combined effect of Clauses 4 and 7 
of Article 22 was that Parliament could by law authorize in any speci- 
fied “classes of cases or circumstances,” extension of preventive deten- 
tion beyond the period of three months without involving any ref- 
erence to Advisory Boards.” In specifying these circumstances or 
classes of cases chosen for more severe treatment, it was desirable, said 
the Court, that Parliament should not—as it in fact did in S. 12 of the 
Act—flatly and indiscriminately reiterate some or all of the compre- 
hensive categories employed by the Constitution in the Lists for defin- 
ing the very extent of its legislative power. For instance, instead of 
providing that Advisory Boards are dispensed with in case of persons 
detained in connection with prejudicial activities threatening “public 
order,” the Court would rather have Parliament discriminate between 
the classes of activities threatening public order but not excluding the 
privilege of reference to the Board and other classes of activities 
threatening public order in such manner or circumstances as to warrant 
denial of the privilege. But the majority of the Court would not go so 


far as to hold that the failure so to discriminate offended the provisions 
of Clause 7 of Article 22 to an extent fatal to the legislation. These 
categories themselves could be regarded as the “classes” of cases con- 
templated by Clause 7.*° 


34 Kania, C.J., observed: 


“Tt is clear that no such objective standard of conduct can be prescribed, except 
as laying down conduct tending to achieve or to avoid a particular object. For pre- 
ventive detention action must be taken on good suspicion. It is a subjective test 
based on the cumulative effect of different actions, perhaps spread over a considerable 
period. As observed by Lord Finlay in The King v. Halliday (1917) A.C. 260 at 
p. 259 (86 LJ. K.B. 1119): a court is the least appropriate tribunal to investigate 
the question whether circumstances of suspicion exist warranting the restraint on 
a person.” 


And, further, 


“When it comes however to preventive detention the very purpose is to prevent 
the individual not merely from acting in a particular way but, achieving a particu- 
lar object. It will not be humanly possible to tabulate exhaustively all actions which 
may lead to a particular object.” A.I.R. 1950 S.C. at p. 43. 


85 For text of Clauses 4 and 7 see no. 20, supra. The text of Clause 7 reads “classes 
of cases and circumstances.” However, the majority in the Supreme Court held that 
“and” is used disjunctively, in the sense of “or.” 

86 Mr. Justice Fazl-i-Ali and Mr. Justice Mahajan, as he then was, were of the opposite 
view and held that S. 12 of the Act did not satisfy the requirements of sub-clause (1) 
of Clause 7 of Article 22. Mr. Justice Fazl-i-Ali observed: 


“If the case contemplated in cl. 4 (a) [of Article 22] is the rule and that con- 
templated in 7 (a) is the exception, then the circumstances and the class or classes 
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However, the Court was unanimously of the view that the detenu 
could not be prevented from disclosing to the court the “grounds” on 
which his detention had been ordered. Consequently S. 14 was declared 
void and unconstitutional. Clause 5 of Article 22 conferred on the 
detenu the right to know, as soon as may be, the grounds of his deten- 
tion and to have an opportunity to make a representation against the 
order of detention. Thus, if a person is given “a paper on which three 
stanzas of a poem are written in three different ways” the requirements 
of Article 22 cannot be said to have been satisfied. “For the validity of 
the detention order,” said Kania, C. J., “it is necessary that the grounds 
should be those on which the order has been made. If the detained 
person is not in a position to put before the Court this paper, the Court 
will be prevented from considering whether the requirements of 
Article 22 (5) are complied with and that is a right which is guaran- 
teed to every person.” 

Almost all the learned judges cited Machindar Shivaji’s case to sup- 
port the view that the Court was entitled to examine at least whether 
the grounds supplied to the detenu were “connected with the order of 
detention,”** or “were relevant to the object which the legislature had 
in view,’ or were “proper or relevant grounds which would justify 
detention under the provisions of the law itself.”*® As already men- 
tioned, no actual grounds were in fact placed before the Court in 
Gopalan’s case. 

The nature and extent of the right conferred by Clause 5 of Article 22 
on the detained person were more fully and directly considered by the 
Court in a subsequent case, State of Bombay v. Atmaram Shridhar 





of cases must be of special or extra-ordinary nature, so as to take the case out of 
the rule and bring it within the exception. It is always possible to draw the line be- 
tween the normal or ordinary and the abnormal or extra-ordinary cases, and that 
is what, in my opinion, the Parliament was expected to do under cl. 7 (a). I do 
not think it was ever intended that Parliament could at its will treat the normal as 
the abnormal or the rule as the exception. But this is precisely what has been done 
in this case. All the items on which preventive legislation is possible, excepting one, 
i.e, A to E, have been put within the exception, and only one, F, which relates to 
maintenance of supply and services essential to the community, has been allowed to 
remain under the rule In my opinion, the Constitution never contem- 
plated that the Parliament should mechanically reproduce all or most of the cate- 
gories, A to F, almost verbatim and not apply its mind to decide in what circum- 
stances and in what class or classes of cases the safeguard of an advisory board is to 
be dispensed with.” (A.I.R. 1950 S.C. at pp. 62-63.) 


In a recent case, Puranlal Lakhanpal v. Union of India (A.I.R. 1958 S.C. 163), a 
majority of the Supreme Court held that Cl. 4 (a) of Article 22 did not require the 
sanction of the advisory board on the question of “period” of detention; if the board 
expressed the opinion that there was “sufficient cause for detention,” the Government 
may determine the period of detention without consulting the board. 

37 A.I.R. 1950 S.C. at p. 46. 

88 Per Kania, C.J., zbid., at p. 46. 

39 Per Sastri, J., zbid., at p. 79. 

40 Per Mukherjea, J., at p. 105. 
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Vaidya." In this case, unlike Gopalan’s, the grounds of detention were 
made available to the Court. The Government of the State of Bombay 
released the grounds and the material on which the detention order 
was based in three instalments.” 

The main contention on behalf of Vaidya was that the State of Bom- 
bay had not fulfilled their constitutional obligation under Article 22 (5) 
to communicate to him “as soon as may be” the “grounds” of his 
detention and to give him the “earliest opportunity” of making a repre- 
sentation against that order. The communication of further material 
on August 26, 1950, amplifying and improving the statement of grounds 


41 A.R. 1951 S.C. 157. 


42 First, on April 29, 1950, about a week after his arrest, Vaidya was supplied these as 
the grounds of his detention: 


“That you are engaged and are likely to be engaged in promoting acts of sabotage 
on railway and railway property in Greater Bombay.” 


About three months later Vaidya made a petition for the writ of habeas corpus before 
the High Court of Bombay wherein he stated that on his release from an earlier deten- 
tion in Bombay he had stayed out of Bombay State, in the cities of Ratlam and Delhi, 
and that on April 20, 1950, he returned to Bombay and was immediately arrested. He 
contended further that the “grounds” supplied to him were delightfully vague and 
devoid of particulars as to when, where, and what kind of sabotage the petitioner had 
promoted, 

After notice of the petition had been given to the Commissioner of Police, and pend- 
ing the disposal of the Rule by the High Court the Commissioner on August 26, 1950, 
made this further communication to Vaidya: 


“ 


. in continuation of my !etter dated 29-4-1950 the following further particulars 
are hereby communicated to you in connection with the grounds on which a deten- 
tion order has been made against you under S. 3 (1) of the said Act:—That the 
activities mentioned in the grounds furnished to you were being carried on by you 
in Greater Bombay between January 1950 and the date of your detention, and in 
all probability you will continue to do so. (2) If, in view of the particulars now 
supplied you wish to make a further representation on/against the order under 
which you are detained, you should address it to the Government of Bombay and 
forward it through the Superintendent of Arthur Road Prison, Bombay.” 


The third instalment of material was made known on August 30, 1950 by way of an 
afidavit by the Commissioner of Police against Vaidya’s petition before the High Court. 
To quote from the judgment of Kania, C.J., the affidavit stated: 


“that in or about the month of January 1950 there was a move for a total strike on 
the railways in India in the month of March 1950 and the applicant was taking 
prominent part to see that the strike was brought about and was successful. As a 
means to make the strike successful and bring about total cessation of work on all 
railways, the applicant and his associates were advocating sabotage on railways and 
railway property in Greater Bombay. He further stated that reliable materials were 
put before him of the respondent being engaged in such activities by experienced 
police officers. He added that although the railways strike in the month of March 
did not materialise, the idea of bringing about such strike as soon as convenient 
continued to be entertained and the present respondent was actively engaged in 
bringing about such a strike in the near future. He then stated that the disclosure 
of further facts relating to the activities of the detenu was against public interest. 
In para 6 there was a specific denial that the respondent, after his release in No- 
vember, 1949,—and till 20th April 1950, was out of Bombay. It was stated that 
during the major part of the period he was in the city of Bombay.” Vide A.LR. 
1951, S.C. at pp. 158-159, 
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originally supplied to Vaidya, and the further details given in the aff- 
davit before the High Court clearly showed that a frank and full com- 
munication of grounds was not made to him “as soon as may be” as 
required by the Constitution, and also that he was deprived of the 
“earliest” opportunity of making a representation because there could 
be no such opportunity in the absence of a communication of grounds 
“sufficient” to enable the detenu to make an effective representation. 

The Court unanimously rejected the petition and allowed the appeal 
by the State. In the majority opinion written by Kania, C. J., on behalf 
of himself and Fazl Ali, B. K. Mukharjea, and Chandrashekhar Aiyar, 
J. J., it was held that a further communication of “particulars” sup- 
porting the “grounds” originally supplied would not violate the Con- 
stitution so long as no “new grounds” are communicated. The opinion 
made a distinction between “grounds” on the one hand and the “ma. 
terial” supporting the grounds on the other. “By their very nature the 
grounds are conclusions of facts and not complete detailed recital of all 
the facts.”** Clause 5 of Article 22 laid down, according to the ma- 
jority opinion, two connected but distinct rights, the one to have the 
“grounds” communicated and the other to have the “opportunity of 
making a representation.” The grounds communicated to the detenu 
help him in making a representation and to that extent the two rights 
are connected. However, the “grounds,” being the broad conclusions 
from facts and particulars, may be sufficient to satisfy the authority to 
make the order of detention and yet at the same time may not be 
sufficient to enable the detenu to make an effective representation. 
Clause 5, therefore, does not rule out the contingency of a second com- 
munication of particulars supporting the original “grounds.”** 

The Court asserted the right to judge whether the “grounds” and 
the “particulars” supplied to the detenu were “sufficient” to enable the 
detenu to exercise his second right, namely, to avail himself of the 
“earliest opportunity of making a representation.” But it repeated the 
holding in Gopalan’s case that it was not for the Court to judge whether 
the “grounds” supplied to the detenu were “sufficient” to justify the 
detention.” 


43 Tbid., at p. 161. 

44“As the Clause prescribes two requirements, the time factor in each case is neces- 
sarily kept fluid. While there is the duty on the part of the detaining authority to 
furnish grounds and the duty to give the detained person the earliest opportunity to 
make a representation which obligations, as shown above, are correlated, there exists no 
express provision contemplating a second communication from the detailing authority 
to the person detained. This is because in several cases a second communication may 
not be necessary at all. So long as the later communications do not make out a new 
ground, their contents are no infringement of the two procedural rights of the detenu 
mentioned in the clause. They may consist of a narration of facts or particulars relating 
to the grounds already supplied.” /dd., at pp. 164-165. 

45 “If therefore, the grounds on which it is stated that the Central Government was 
satisfied are such as a rational human being can consider connected in some manner 
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PREVENTIVE DETENTION AND THE FREEDOMS IN ARTICLE 19 


Thus, in Vaidya’s case the Supreme Court practically followed the 
decision of the Federal Court of India in Machindar Shivaji v. The 
King, except that the question whether the grounds supplied to the 
person detained were sufficiently concrete and detailed to enable him 
to make a representation against the order was now declared justiciable. 
In particular, the Court emphasized that it would not consider itself 
authorized to scrutinize whether the “grounds” are “sufficient” to 
‘Sustify detention,” such determination being left to the “subjective 
satisfaction” of the detaining authority. 

Unfortunately, however, it was not noticed in Vaidya’s case that the 
advent of the Constitution and the guarantee of civil liberties had in- 
troduced a new element necessitating re-examination of the precedents 
in preventive detention cases. Certain activities which could be re- 
stricted or prohibited to any extent when Machindar Shivaji’s case was 
decided could now be subjected to restraint only to the extent specified 
in the relevant Article in Part III of the Constitution. The freedom to 
engage in these activities was not subjected, expressly at least, to the leg- 
islative power over preventive detention. If a person detained under a 
law of preventive detention alleged that he was being detained in order 
to prevent him from engaging in an activity protected under Part III 
of the Constitution, what should be the attitude of the Court towards 
this complaint? 

In Vaidya’s case, the activity sought to be prevented, namely, dis- 
ruption of the railway services, was of such a nature that it could not 
conceivably claim protection. But, where, for instance, the allegation 
against the detenu is that he has been making, and is likely to continue 
making speeches and propaganda of a particular nature, will the Court 
examine the activities in question to determine the constitutionality of 
the allegation or will it leave the question of constitutionality also to 
the subjective satisfaction of the Government? 

There seems to be nothing in the Constitution to prevent the Court 
from judging the question. The power to legislate on preventive de- 
tention is subject to the guarantee of civil liberties as all other legisla- 
tive power mentioned in the three lists of the Seventh Schedule to the 
Constitution. The only conceivable source of restriction on the power 





with the objects which were to be prevented from being attained, the question of satis- 
faction, except on grounds of malafides cannot be challenged in court. Whether in a 
particular case the grounds are sufficient or not, according to the opinion of any person 
or body other than the Central Government is ruled out by the wordings of the section. 
It is not for the Court to sit in the place of the Central Government or the State Govern- 
ment and try to determine if it would have come to the same conclusion as the Central 
or the State Government. As has been generally observed, this is a matter for the sub- 
jective decision of the government and that cannot be substituted by objective test in 
a Court of Law.” /bid., at p. 160. 
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of the Court could be Article 22, which withholds from persons under 
preventive detention rights guaranteed to others under sub-clauses 1 and 
2 of that Article, and, in lieu of these confers on them certain less ex- 
tensive rights. The rights so withheld are the right of a detained person 
to defend himself with the aid of legal counsel and the twenty-four 
hour limit on detention without authorization by a magistrate before 
whom the detenu must be presented within that period. Withholding 
the latter right does not carry much significance if, as prescribed by 
the Preventive Detention Acts, the person who issues the order of deten- 
tion himself enjoys the powers of a magistrate.** Does the express 
denial by the Constitution to a person under preventive detention of 
the right to legal defense then carry with it by necessary implication 
denial of the right to have the existence or the extent of a fundamental 
right under Article 19 determined by writ petition? 

The denial of the right to legal defense and the substitution in its 
place of the right to make a representation to the Government or Ad- 
visory Board appointed by the Government would appear to have been 
intended to secure that the allegations of facts against the detenu and 
the apprehensions as to his future actions entertained by the executive 
might not be required to be established in the manner in which facts 
are proved and established in an ordinary criminal prosecution. The 
sources from which the Government collects such facts, the extent of 
the role played by imagination inspired by experience in piecing them 
together, the pressing urgency of preventive action, and other con- 
siderations peculiar to preventive detention would render impracticable 
the establishment of facts in this manner. Apprehensions as to future 
action would present even greater difficulty. Therefore, having recog- 
nized the necessity of preventive detention, the framers of the Con- 
stitution were only consistent in providing that a person so detained 
shall not be entitled to the right of legal defense enunciated in Clause 
(1) of Article 22. And if the Government allege that he has made a 
particular public speech, and apprehend that he is likely to make future 
public speeches of such nature or of any other nature, neither the alle- 
gation nor the apprehension can be required to be proved in the manner 
familiar to trial court procedure. 

But this alleged or apprehended speech which is sought to be pre- 
vented must not be such as is entitled to protection under another pro- 
vision of the Constitution. The question whether a particular utterance 
is entitled to constitutional protection or not is quite distinct from the 
question whether that utterance was ever made by the detenu or 
whether there is sufficient reason to apprehend that he will make it in 
the future. The former is a constitutional issue regarding which the 
Supreme Court is the final authority, the latter is an issue of fact, or 


46 For list of officers authorized to issue order of preventive detention see No. 17, supra. 
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partly of fact and partly of law, that has been expressly withdrawn 
from courts by Clause (3) of Article 22. 

Indeed, if the constitutional issue were to be left to the subjective 
satisfaction of the Government or the authority making the order of 
preventive detention, the Article guaranteeing freedom of speech, or, for 
that matter the entire scheme of fundamental rights will be subverted. 
In that case, the legislative power of preventive detention will not re- 
main subject to the provisions of Part III of the Constitution. The result 
will be as if Clause (3) of Article 22 withdraws from a person pre- 
ventively detained not only the rights in Clauses (1) and (2) of that 
Article but also nearly all other rights provided in Part III of the Con- 
stitution. This is not a very agreeable result to be imported through the 
dubious channel of necessary implication. 

As noted earlier, the alleged activities of the detenu in Vaidya’s case 
were of such a nature that the question of their being entitled to con- 
stitutional protection did not arise, and, indeed, no such claim was even 
remotely suggested on Vaidya’s behalf. However, the holding in the 
case, namely, that the “sufficiency” of the grounds to “justify detention” 
was a matter left entirely to the “subjective satisfaction” of the detaining 
authority, and the failure to notice that this holding might be subject 
to the constitutional question concerning the quality of the activity 
sought to be prevented, set the stage for a disclaimer by the Court of 
the power to decide such question when raised in a suitable case. In 
Ram Singh v. State of Delhi*" the question was squarely presented; the 
Supreme Court held that Ram Singh, who had been detained because he 
had been allegedly making speeches arousing communal hatred between 
the Hindus and the Muslims of Delhi, and, avowedly in order to pre- 
vent him from making such speeches, was not entitled to raise before 
the Court the question whether such speeches were entitled to con- 
stitutional protection under Article 19.*° It may be remarked that, if 
that question had been considered, in all probability according to the 
law as it then stood, the speeches attributed to Ram Singh would have 
been found entitled to constitutional protection.“ However, in reaching 


“ATR: 1951 SiC. 270. 
48 The grounds of detention communicated to the detenu were in these terms: 


“In pursuance of S. 7, Preventive Detention Act, you are hereby informed that 
the grounds on which the detention order dated 22-8-1950 has been made against 
you are that your speeches generally in the past and particularly on . . . August 
1950 at public meetings in Delhi has been such as to excite disaffection between 
Hindus and Muslims and thereby prejudice the maintenance of public order in 
Delhi and that in order to prevent you from making such speeches it is necessary 
to make the said order.” 


Quoted from opinion of Patanjali Sastri, J., in A.I.R. 1950, 270 at p. 271. 
*9 Following the decision of the Supreme Court in the Cross Roads Case (vide n. 54, 


infra.), the Punjab High Court had actually held in Tara Singh Gopi Chand v. State 
of East Punjab (A.L.R. 1951 Punjab 27), that S. 153-A of the Indian Penal Code, which 
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its decision in Ram Singh’s case, the Co . t relied mainly on certain 
observations of Kania, C.J., in 4. K. Gopaivn’s case rather than on the 
holding in Vaidya’s case. 


Tue REASONING IN RAM SINGH’s CASE AND THE PROBABLE 
Reasons BEHIND IT 


In A. K. Gopalan’s case, it will be recalled, the argument was ad- 
vanced without success, that imprisonment involves restraint on free- 
dom of movement and consequently the guarantee of freedom from 
imprisonment should be found by the Court in Article 19 (1 (d) of the 
Constitution, providing that all citizens shall have the right “to move 
freely throughout the territory of India.” That argument was obviously 
advanced with a view to attract the provisions of Clause 5 of Article 19 
subjecting the freedom guaranteed in 19 (1) (d) to “reasonable re 
strictions.” Along with this argument, counsel for Gopalan also put 
forward another contention based generally on the various provisions 
of Clause 1 of Article 19, namely, those relating to the freedoms of 
speech, assembly, association, etc., guaranteed in the seven sub-clauses 
of that Clause. Broadly, the contention was: these various freedoms 
could not be exercised when a person was placed in detention; thus any 
law authorizing preventive detention abridges these freedoms; and 
consequently such law must stand the test of “reasonable restriction” 


provided in Clauses 2 to 6 of Article 19. This contention, which was only 
another effort to bring the test of “reasonableness” to bear on the pro- 
visions of the Preventive Detention Act, was rejected by the majority 
of the Court.” 





penalized speeches exciting disaffection between sections of the community, was void 
and unconstitutional inasmuch as such speeches were entitled to Constitutional protec- 
tion under Article 19. 

5° Kania, C.J., first demonstrated the hollowness of this argument by testing its ap- 
plication to cases of punitive detention on a parity of reasoning: 


“Although this argument is advanced in a case which deals with preventive de- 
tention, if correct, it should be applicable in case of punitive detention also to any 
one sentenced to a term of imprisonment under the relevant section of the Penal 
Code. So considered the argument must be clearly rejected. In spite of the saving 
clauses (2) to (6) permitting abridgment of the rights connected with each of 
them, punitive detention under several sections of the Penal Code, e.g., for theft, 
cheating, forgery and even ordinary assault will be illegal. Unless such conclusion 
necessary follows from the Article, it is obvious that such construction should be 
avoided.” 


And then the learned Chief Justice proceeded to lay down the true test to ascertain 
whether the constitutional provisions relating to the freedom of speech or any other free- 
dom mentioned in Article 19 were attracted in relation to a law whose provisions might 
be impugned before the court: 


“The Article has to be read without any pre-conceived notions. So read, it clearly 
means that the legislation to be examined must be directly in respect of one of the 
rights mentioned in the sub-clauses. If there is a legislation directly attempting to 
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The test, as stated in thy, pinion of Kania, C.J., would seem to em- 
phasize that the relevancy, wf the provisions of Article 19 defining the 
boundaries between the various freedoms, namely, of speech, assembly, 
etc., and the permissible restraint in case of each will depend upon the 
“directness” of the restraint vis-a-vis the freedom. A person convicted 
for theft and undergoing imprisonment is not free to exercise his right 
to free speech; but, according to the directness test, it will not be rele- 
vant or proper to consider his constitutional right to free speech. On 
parity of reasoning, a person detained under a preventive detention 
law in order to prevent him from destroying the means of railway 
communication will not be entitled to complain that he has lost his 
freedom of speech. However, when conviction is sought under the 
Indian Penal Code for the offence of “sedition” the restraint is “di- 
rectly” on speech, and it would be unfair to the holding to infer that in 
this case, upon conviction, freedom of speech will be lost only conse- 
quentially. And, on the parity of reasoning emphasized by Kania, C.J. 
it would be equally unfair to the views of the learned Chief Justice to 
say that where a person is detained under the Preventive Detention Act 
avowedly to prevent him from making seditious speeches an enquiry 
into the constitutional right to freedom of speech and permissible 
restraint will be irrelevant. Whether a person is prosecuted under the 
Penal Code for seditious speech or is sought to be interned under the 
Preventive Detention Act in order to prevent such seditious speech, the 
restraint would be aimed “directly” at the speech in question. In either 
case, therefore, it would appear that the Court has to determine the 
constitutional question whether the particular speech is entitled to con- 
stitutional protection. 

And, although in his opinion Kania, C.J., referred only to “legisla- 
tion” affecting freedoms mentioned in Article 19, those observations 
would apply equally to executive action taken under the authority of 
legislation. It need hardly be said that fundamental rights are to be 
protected against both legislative and executive action. In 4. K. Go- 
palan’s case the Court dealt only with legislation because, as stated 
earlier, the basis of the executive action, namely, the “grounds” for 
detention communicated to the detenu were screened from the Court 





control a citizen’s freedom of speech or expression, or his right to assemble peace- 
ably and without arms, etc., the question whether that legislation is saved by the 
relevant saving clause of Article 19 will arise. If however the legislation is not di- 
rectly in respect of any of these subjects, but as a result of the operation of other 
legislation, for instance for punitive or preventive detention, his right under any 
of these sub-clauses is abridged, the question of the application of Article 19 does 
not arise. The true approach is only to consider the directness of the legislation and 
not what will be the result of the detention otherwise valid, on the mode of the 
detenu’s life. On that short ground, in my opinion, this argument about the in- 
fringement of the rights mentioned in Article 19 (1) generally must fail. Any other 
construction put on the Article, it seems to me, will be unreasonable.” A.I.R. 1950 
S.C. at pp. 34-35. 
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by the provisions of Section 14 of the Act. There seems to be nothing 
in the opinion of Kania, C.J., in A. K. Gopalan’s case to limit the appli- 
cation of the “directness” test to legislation and to forbid its use in 
judging the constitutionality of executive action. 

However, Sastri, J.,"* in the opinion for the majority in Ram Singh's 
case, cited the above-mentioned opinion as authority for holding that 
when a person is detained under the Preventive Detention Act, applica- 
tion of the constitutional provisions relating to freedom of speech or 
other constitutional freedoms mentioned in Article 19 is barred, not- 
withstanding that the detention was ordered avowedly to prevent 
speeches probably entitled to protection under Article 19.°° 

The reasoning in Sastri, J.’s opinion in Ram Singh’s case, it is sub- 
mitted with great respect, completely missed the spirit of the “direct- 
ness” test advocated in A. K. Gopalan’s case. Indeed, it reversed the op- 
eration of the test by barring enquiry into Ram Singh’s claim that the 
speeches the Government would not let him make were entitled to 
constitutional protection.” 


But in view of the Court’s decision in the Cross Roads case,** one 


51 As he then was. 

52 This result seems to have been achieved by emphasizing “legislation” in the 
passage from Kania, C.J., cited above in note 50, and by de-emphasizing “directly” and 
totally disregarding the parity of reasoning between punitive and preventive detention. 
Because, after citing that passage, Sastri, J., thus disposed of the matter briefly: 


“Similar conclusions expressed by other learned Judges will be found at pp. 194, 
229, 256 and 305. It follows that the petitioners now before us are governed by the 
decision in Gopalan’s case, notwithstanding that the petitioner’s right under Arti- 
cle 19 (1) (a) is abridged as a result of their detention under the Act.” A.I.R 195] 
S.C. at p. 272. 


58 Judicial abdication based on the reasoning that in case of preventive detention free- 
doms guaranteed in Article 19 are abridged only consequentially or “as a result of de- 
tention,” no matter what might be the nature of the activity sought to be excluded, can 
conceivably be extended to cases of punitive detention also. It need hardly be said that 
such extension will put an end to all political freedom. 

This possibility has not gone altogether unnoticed. In Ram Manohar Lohia v. 
Superintendent Central Prison, A.I.R. 1955 Allahabad 193, Dr. Lohia, a known socialist 
leader, was detained and was being tried for having incited the peasants not to pay 
certain water charges recoverable under the Northern India Canal and Drainage Act 
(Act VIII of 1873), as arrears of land revenue. So to incite persons was an offence under 
S. 3 of the Uttar Pradesh Special Powers Act 1932. Dr. Lohia claimed that he was within 
his constitutional right to freedom of speech in making the speeches inciting peasants 
not to pay the water charges. Counsel for State argued that the application of the pro- 
visions of Article 19 relating to freedom of speech were excluded because Dr. Lohia had 
been imprisoned and his freedom of speech was abridged only “as a result of detention.” 
(This should be distinguished from the possible argument, which does not seem to have 
been raised, that Dr. Lohia’s speech had the quality of action, or “speech-act”). The 
familiar passage from the opinion of Kania, C.J., in Gopalan’s case, and the decision in 
Ram Singh’s case were cited as authority for the proposition. And, as a perusal of the 
opinions in the High Court would indicate, it was with considerable difficulty and not 
without some awkwardness—if we may be allowed to submit, with respect—that the 
learned Judges in the High Court repelled this contention. 

54 ATR. 1950. S.C. 124. 
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might wonder whether any other course was left for the Court, unless 
it were prepared to hold that Governments under the Constitution of 
India, as it then stood, were without power of any kind to take action 
against speeches admittedly threatening public disorder and endanger- 
ing the public safety.*’ In that case the Court had declared that re- 
strictions on freedom of speech could not be justified unless the object 
of such restrictions was “solely” to safeguard the “security of the state,” 
and, that a restrictive law seeking to safeguard “public order” or “public 
safety,” not being “solely” directed to the “security of state”’—the only 
justification recognized by the Constitution for restraint on free speech 
—was unconstitutional.” However, this difficulty created by the Cross 


55 In this case the Supreme Court declared the Madras Maintenance of Public Order 
Act, 1949 (Act XXIII of 1949) unconstitutional and void. The Act authorized the Gov- 
ernor of Madras “for the purpose of securing the public safety or the maintenance of 
public order, to prohibit or regulate the entry into or the circulation, sale or distribu- 
tion in the Province of Madras or any part thereof of any document or class of docu- 
ments . . .” vide section 9 (1-A). The Governor of Madras, after recording his satisfac- 
tion concerning the necessity of doing so “for the purpose of securing the public safety 
and the maintenance of public order” issued an order prohibiting the entry, circulation, 
etc., into the State of Madras of the English Weekly Cross Roads (organ of the Com- 
munist Party of India) published at Bombay. The Supreme Court, by a majority, held 
that the Act, and consequently the Order made under it, offended Article 19 (1) (a) 
guaranteeing “freedom of speech and expression,” and were not saved by clause (2) of 
Article 19, which then stood in these terms: 


“Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing 
law in so far as it relates to or prevents the State from making any law relating to 
libel, slander, defamation, contempt of court or any matter which offends against 
decency or morality or which undermines the security of, or tends to overthrow, 
the State.” 


The Court compared “security of State” occurring in Cl. 2 of Article 19 with “public 
order” and “public safety” occurring in the Act, and found that the expression used 
in the Act covered wider ground than “security of State.” The Act, therefore, said the 
Court, sought to put restrictions on speech which were not confined to constitutionally 
permissible limits. And since it was not possible to sever the good from the bad in the 
impugned provision of the Act, the entire provision was void and unconstitutional. 

It will be noted that, according to this approach to the problem, the Court had no 
opportunity to examine what kind of matter the Cross Roads had actually been publish- 
ing and whether that matter was entitled to constitutional protection. The decision, as 
it were, demanded only a change of phrase in the Act; because, even if the Cross Roads 
had been publishing matter causing the most serious and imminent danger to the ex- 
istence of the State, the decision of the majority would have been the same so long as 
the phrase used in the Act remained unaltered. 

But Ram Singh’s case assured that any or all persons connected with the publication, 
editing, etc., of the Cross Roads could, nevertheless, be preventively detained and thus 
rendered incapable of mischief through speech and the press. And, be it noted, the 
nature or quality of the matter they had been publishing, or in other words the ques- 
tion whether that matter was entitled to constitutional protection, will again not be a 
subject of determination by the Court. 

°6 The pattern of reasoning adopted in the majority opinion in the Cross Roads case 
was followed in a number of High Court decisions where the courts compared the text 
of the impugned acts with the language of cl. (2) of Article 19 and rejected the laws 
as invalid without reaching the actual utterances or writings seeking protection. One 
such decision was given by the Patna High Court in “In re Bharati Press” Case, A.LR. 
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Roads’ decision has since been removed by a constitutional Amend- 
ment.” And with that Amendment, it appears, the only rationalization 
for the rule of judicial abdication laid down in Ram Singh’s case has 
also disappeared. 


CONCLUSION 


It need hardly be said that in itself preventive detention is a detestable 
evil, the very negation of liberty and self-government. But, democracy 
needs protection at both ends. It needs to be protected against uncon- 
trolled and excessive authority in the hands of the governors. Equally 
does it need protection against internal forces seeking to subvert the 
democratic constitution while sheltering their sinister organization and 
pernicious activities under that very Constitution. The possibility of such 
exploitation of the provisions of the Constitution against itself engenders 
the inescapable necessity of lodging in Parliament and in the state leg- 
islatures adequate power to deal with subversion well in advance; it 
makes the power of preventive detention a necessity. It will be unreal- 
istic, therefore, to be critical of the existence of this power,” or of its 
exercise particularly in a very young democracy like India, where, as 
anyone who reads our newspapers would know, even parties and 
groups not ideologically wedded to violence quite often fail to keep 
their meetings, processions, and demonstrations free from fist-waving, 
stone-throwing, and mild forms of violence. So far as the Constitution 
is concerned, therefore, we should be content with the restrictions and 
safeguards to which the power has been subjected and the legislative 
control inherent in the cabinet form of governments both at the Centre 
and in the States. 


1951 Patna 12. In this case, the High Court declared unconstitutional S. 4 (1) (a) of the 
Press (Emergency Powers) Act, 1931, authorizing restraint on the publication of any 
matter that “incites to or encourages . . . the commission of any offence of murder or 
any cognizable offence involving violence.” 

57 Clause (2) of Article 19 now runs as follows: 








“Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing 
law, in so far as such law imposes reasonable restrictions on the exercise of the 
right conferred by the said sub-clause in the interests of the security of the State, 
friendly relations with foreign States, public order, decency or morality, or in re- 
lation to contempt of court, defamation, or incitement to an offence.” 


58 Opinion has been expressed, both within and without the Court, doubting the wis- 
dom or propriety of making express provision relating to preventive detention in the 
Constitution. For instance, the late B. K. Mukherjea, J., as he then was, observed in his 
learned opinion in Gopalan’s case as follows: 


“Detention in such form is unknown in America. It was resorted to in England 
only during war time but no country in the world that I am aware of has made 
this an integral part of their Constitution as has been done in India. This is un- 
doubtedly unfortunate, but it is not our business to speculate on questions of policy 
or to attempt to explore the reasons which led representatives of our people to 
make such a drastic provision in the Constitution itself, which cannot but be re- 
garded as a most unwholesome encroachment upon the liberties of the people.” 
(Vide A.LR. 1950 S.C. at p. 92) 
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However, in view of the pernicious nature of preventive detention, 
Parliament and legislatures should not be chary of providing safeguards 
against abuse, or other than absolutely necessary use, of the power by 
the Executive. 

From this point of view the Preventive Detention Act of 1950 had 
acute features, some of which have been alleviated by the successive 
chain of amending acts, particularly by the Acts IV of 1951, and LXI 
of 1952. One change of far-reaching importance has been that all cases, 
irrespective of the nature of prejudicial activity sought to be prevented, 
must now be referred to an advisory board, and explicit provision has 
been made to the effect that if the advisory board reports that there is 
no sufficient cause for detention the order shall be revoked and the 
detenu set free.** No less important is the provision giving the right of 
oral hearing to the detenu before the advisory board.** The composition 
and powers of the advisory board have also been improved. The board 
is now to consist of three members, the opinion of the majority being 
regarded the opinion of the board in case of disagreement amongst its 
members.” At least one member of the board, to be appointed the 
chairman, must actually be or must have been judge of a High Court.” 
The board can also obtain relevant information from “any person” 
called for the purpose through the appropriate Government.” Again, 
a maximum limit of one year has been prescribed for detention to be 
awarded by any order; a fresh order of detention may be made “where 


fresh facts have arisen after the date of revocation or expiry” of the 
previous order.” 


59 Vide Section 9 and Section 11 (2) of the principal Act. This change was introduced 
by the amending Act IV of 1951. 

80 Vide Section 10 (1) of the principal Act. This change was introduced in two stages. 
Act IV of 1951 authorized the Advisory Board to hear the detenu in person “if in any 
particular case it considers it essential”; the provision specifically denying the detenu 
any legal right “to attend in person or to appear by any legal representative” was left 
intact. It was left for the second Amendment Act of 1952, Act LXI of 1952, to entitle 
the detenu to be heard in person if he so desired. But even this Act did not affect the 
clause specifically denying the right to appear through legal counsel, except that it re- 
placed the somewhat unhappy phrase “legal representative” with a better choice, namely, 
“legal practitioner.” 

61 Vide Section 8 (2). This change was introduced by Act IV of 1951. 

62 Vide S. 8 (3). It may be noted that the other members may not actually be or have 
been judges of High Court; it will suffice if they are qualified to become such Judges. 
Sub-section (3) was added to the principal Act by the amending Act LXI of 1952. 

88 Vide S. 10 (1). The change was introduced by Act LXI of 1952. 

84 Vide S. 11A of the principal Act. This new section was introduced by Act LXI of 
1952. 

85 Vide Section 13 (2) of the principal Act. Originally this section stood without any 
qualifying words as follows: 


“The revocation of a detention order shall not bar the making of a fresh deten- 
tion order under Section 3 against the same person.” 


The limiting words “where fresh facts have arisen after the date of revocation or 
expiry” were added by the amending Act LXI of 1952. 
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It can be easily seen that these ameliorating provisions have removed 
part of the obnoxious features of the law without, in any way, impairing 
effective preventive action. Yet some such features remain; and more 
can perhaps be done through legislative action in the direction of im- 
proving the preventive detention apparatus. 

In the first place, there seems still to be too much secrecy in the oper- 
ation of the Preventive Detention Acts. The proceedings of the advisory 
board and its report are to be confidential. It is to be remembered that 
the advisory board is not only furnished the grounds of detention com- 
municated to the detenu, along with the representation made by him, 
and the report made to the Government by the officer who ordered the 
detention, but it is further authorized to call, before formulating its 
opinion, for “such further information as it may deem necessary from 
the appropriate Government or from any person called for the purpose 
through the appropriate Government or from the person concerned.” 
It appears, therefore, that the Act does not contemplate that the appro- 
priate Government will claim the privilege to withhold as secret any 
information called for by the advisory board. Consequently, any obliga- 
tion to publish the proceedings or the report of the advisory board may, 
in many cases, amount to destroying the privilege of the Government, 
recognized by the Constitution itself, not to give out information which 
public interest would require to be kept secret. However, this considera- 
tion would not seem to justify the complete secrecy concerning pro- 
cedure and report of advisory boards prescribed by the Act and actually 
practiced. The public have an interest in knowing generally about the 
operation of the Preventive Detention laws: on what grounds persons 
are subjected to such detention; what are the factual allegations against 
them; what are the probable prejudicial acts sought to be prevented by 
means of detention; how do the advisory boards view the allegations, 
the grounds, the apprehensions, and the representations; in what kind 
of cases do these boards seek more information from the appropriate 
Government; in what kind of circumstances, if at all, do advisory 
boards report that there is no sufficient cause for detention—all these 
and many other enquiries by the public deserve to be answered as far 
as consistent with security. They can be satisfied by lifting the blanket 





The last-mentioned Act also tightened time limits throughout the process. Conse- 
quently, now (i) where the order is made by a State officer who is required to report 
to the State Government, the order must be approved by the State Government, if at 
all, within 12 days (S. 3); (ii) the grounds of detention must be communicated to the 
detenu within 5 days from the date of detention (S. 7); and the relevant material must 
be placed before the advisory board within 30 days from the date of detention (S. 9). 
The same Act also provided (sub-section 4 of S. 3 of principal Act) that when a State 
Government makes or confirms a preventive detention order “the State Government 
shall, as soon as may be, report the fact to the Central Government together with the 
grounds on which the order has been made and such other particulars as in the opinion 
of the State Government have a bearing on the necessity for the order.” 
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provision of secrecy from the proceedings and reports of advisory boards 
and by arranging for adequate publicity of all but specified cases, or, at 
least, of specified cases. 

The possibility of extending the help of the lawyer also needs con- 
sideration. The appearance of the lawyer need not necessarily make 
the proceedings courtlike. But a lawyer may help the detenu understand 
the grounds communicated to him and may help him in penning his 
representation, a help vital in many cases where the detenu may be 
unable to write effectively for lack of education or personal or circum- 
stantial handicaps. Due to his personal detachment and professional 
training, the lawyer may also be of great help in putting the case of the 
detenu before the advisory board in many instances. Especially, now 
that experience, stability, and growing confidence have prompted the 
Government to improve greatly upon the functions, powers and com- 
position of the advisory boards, and that significant, though perhaps 
not voluminous, case law has developed concerning the operation and 
constitutionality of the various provisions of the Act the scope for legal 
assistance has definitely widened. Of course, the problem of benefit of 
legal counsel is closely connected with that of publicity and only if the 
desirability of some amount of publicity is conceded can the claim to 
such benefit be seriously considered. 

As regards the actual communication of the grounds of detention by 
detaining authorities much seems to have been left to be desired. Access 


is possible to these communications only in very few cases through 
opinions of judges in the High Courts or in the Supreme Court when- 
ever such opinions incorporate the grounds communicated to the de- 
tenu. Some of these reveal an appalling state of affairs. 

Though the courts have been chary of declaring detention orders 
invalid on account of vagueness of the grounds communicated to the 


66 


detenu, 
66 Dr. Ram Krishan Bharadwaj v. The State of Delhi, A.I.R. 1953 S.C. 318, happens 
to be one of those rare cases in which the Supreme Court did declare the detention 
order invalid on account of the vagueness of the grounds communicated to the detenu. 
Paragraph one of the grounds communicated to Dr. Ram Krishan stated that “the 
Jan Sangh, the Hindu Mahasabha and the Ram Rajya Parishad have started an un- 
lawful campaign in sympathy with the Praja Parishad movement of Kashmir for de- 
fiance of the law, involving violence and threat to the maintenance of public order” 
as evidenced by the incidents narrated in the sub-paragraphs which followed. 
Sub-paragraph (e) stated: 


there have been cases when they had occasion to rebuke the 


“You have been organizing the movement by enrolling volunteers among the 
refugees [from Pakistan, who came in hundreds of thousands after the partition 
of the country, and who were very bitter against Pakistan where they left their lands 
and properties and lost their kith and kin in communal riots] in your capacity as 
President of the Refugee Association of the Bara Hindu Rao [locality].” 


The Supreme Court held that this last ground was vague inasmuch as it did not men- 
tion during what period the detenu was alleged to be making said enrollment of 
refugees. This vagueness as to the period rendered it “difficult if not impossible for the 
petitioner to make an adequate representation to the appropriate authority.” 
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executive for being found grossly perfunctory in the discharge of the 
duty of communicating the grounds of detention.” In some cases the 
bona fides of the orders has been doubted, and the orders could be up- 
held only on the theory that suspicion howsoever strong cannot take the 
place of proof." The appearance of legal counsel may perhaps help 
obviate the difficulties created by the vagueness of the grounds com. 
municated to the detenu. Apart from that, however, other concrete steps 
must be taken to ensure a fair and sufficiently communicative intimation 
of the grounds to the person detained. In this context the possibility of 
having the grounds communicated through the advisory boards should 
be examined. This indirect route will possibly involve some additional 
delay in the communication. But in view of the advantage it is likely 
to confer on the detenu, this might yet be regarded within the consti- 
tutional requirement of “as soon as may be.” The possibility of en- 
trusting the advisory board with the responsibility of determining 
whether any information is entitled to be-withheld in the public in- 
terest should also be examined. 

The Courts have very little scope left for giving protection to a per- 
son preventively detained.” The Constitution itself has debarred such 





The Court rejected the learned Attorney-General’s suggestion that the period referred 
to in sub-para (e) could be understood as that from March 4 to March 10 during which 
the incidents mentioned in the various sub-paragraphs of Paragraph 1 of the statement 
of grounds were alleged to have occurred. That interpretation was “plausible” said the 
Court, but the petitioner, who is denied legal aid, could not be expected to have lawyer's 
skill; and, therefore, the meaning of the communication of grounds should have been 
made “plain beyond doubt.” 

This requirement of plainness must be satisfied with respect to each of the grounds 
communicated, and one vague ground as in the instant case will suffice to render the 
order void. 

However, the question of vagueness of grounds is a question depending on the total 
circumstances of each case. Thus even where the allegations made in the communica- 
tion of grounds were “not as precise and specific as might be desired,” it was held that, 
having regard to the nature of the alleged activity—espionage—and to the fact that the 
detenu did not ask for further particulars, there was no violation of the detenu’s right 
under Article 22 (5). (Lawrence D’Souza v. State of Bombay, A.I.R. 1956 S.C. 531) 

See also, Shibbanlal Saxena v. State of U.P., A.ILR. 1954 S.C. 179, where the Supreme 
Court declared a detention order bad because some of the grounds communicated to the 
detenu were found nonexistent by the advisory board though the board had upheld the 
order on other grounds; and Dwarka Das v. State of Jammu and Kashmir, A.LR. 1957 
S.C. 164, where the order was held bad because some grounds were found to be irrele- 
vant. In such cases, the Court said, it is not possible for the Court to predicate what 
would have been the “satisfaction” of the detaining authority in the absence of the “bad” 
grounds. However, for an order to be vitiated, the “bad” grounds must be such as to 
satisfy the Court that their elimination could reasonably have affected the “subjective 
satisfaction” of the authority. 

87 See, for instance, Thakur Prasad Bania v. State of Bihar, A.I.R. 1955 S.C. 631, where 
error as to dates and “loose language” were regarded as “regrettable but not fatal.” 

68 See, for instance, Ashutosh Lahiri v. State of Delhi, A.I.R. 1953. S.C. 451. 

8° The Courts have denied themselves authority to go into the factual correctness of 
the “grounds” of detention stated by the Government even when the petitioner seeks to 
establish malafides on part of the Government in confirming the order of detention. See 
Muthuramalinga v. the State, A.I.R. 1958 Madras 425. 
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persons from claiming “defense” with the help of legal counsel. Also, 
it would go against the very grain of the power of preventive detention 
to require any kind of “proof” of the allegations of facts and circum- 
stances made against the detenu and of the degree of their impact on 
public interests like security or order. However, accepting the allega- 
tions made by the Government to be irrefutable and accepting also as 
well-founded the Government’s suspicions as to future activities of the 
detenu and their assessment of the impact of such activities on the pub- 
lic interest sought to be protected, the courts can still examine whether 
the activity sought to be curbed is constitutionally protected. This is 
indeed a very limited jurisdiction, but it is vital in maintaining the 
balance between individual freedom and governmental authority, of 
which the Constitution has made the Supreme Court the final arbiter.” 

Finally, the question of questions is, must we have preventive de- 
tention acts as a regular feature of our legal system? Must we depend, 
in other words, even in normal times, for protecting the security of the 
state or public order or the supply of commodities essential to the 
community on laws of preventive detention; or, shall we perfect our 
ordinary criminal law machinery, by suitably amending existing laws 
if their constitutionality has become questionable,” by reinforcing them 
if their provisions are discovered to be insufficient, and by improving 


7 The holding in Ram Singh v. State of Delhi, by which the Supreme Court divested 
themselves of this function in preventive detention cases, can, if the Supreme Court so 
desires, be reversed. The Supreme Court have held that they can review and reverse their 
own previous decision as they actually did, in Bengal Immunity Company, Ltd. v. State 
of Bihar, A.I.R. 1955 S.C. 661. 

71 Thus, on the allegations of fact made in Ram Singh’s case it should have been pos- 
sible to prosecute and give a fair trial to the persons detained for the offences under 
S. 153-A of the India Penal Code. However, such prosecution was rendered hazardous 
because of the decision in the Cross Roads case, which demanded a certain phraseology 
so that the law may be “solely” directed towards security of the State; and more so be- 
cause of the trend of decisions in the High Courts following the Cross Roads case. Indeed, 
in Tara Chand Gopi Chand v. The State (see no. 49 supra), the Punjab High Court— 
within whose jurisdiction the State Delhi, the field of Ram Singh’s operations, was—had 
declared S. 153-A and S. 124-A (Sedition) of the Indian Penal Code unconstitutional. 

Thus, it appears that persons who might be easily prosecuted for instigating breaches 
of public order are, as a matter of convenience, detained under the Preventive Detention 
Act. For instance, in Sarju v. Uttar Pradesh, A.I.R. 1956 Allahabad 589, Sarju, a Com- 
munist leader was detained under the Preventive Detention Act. To quote from the 
opinion of the High Court, he “was accused of having delivered a number of speeches 
between [dates] inciting people to violence, and the District Magistrate therefore felt 
satisfied that it was necessary to make the detention order with a view to preventing the 
petitioner from acting in any manner prejudicial to the security of the State and the 
maintenance of public order.” (A.I.R. 1956 Allahabad, at p. 591.) The main difficulty 
in prosecuting such persons seems to be that S. 124-A of the Indian Penal Code, under 
which their conviction might be sought, has become now of doubtful validity. 

(For details concerning the history of the interpretation of S. 124-A of the Indian Penal 
Code, and the opinions expressed in various High Courts as to its constitutional validity 
since the Cross Roads case, see the present writer’s paper titled “India’s Experiment in 
Freedom of Speech: The First Amendment and Thereafter,” 18, The Supreme Court 
Journal (1955), at p. 106.) 
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the intelligence, prosecution, and other means of the Executive if 
these are at present unequal to the task of bringing offenders to book 
under the ordinary criminal law? 

This question, involving assessment of social realities and Govern- 
mental resources, and of balancing these with the need to maintain 
and to strengthen the democratic principle in the Indian polity is best 
left under our system of “responsible” government to be decided by 
Parliament and by the State Legislatures. It is important to remember, 
however, that such decision can be realistic and the “responsibility” of 
Government to the legislatures, and through them to the people, re- 
main genuine, only to the extent to which the cloak of confidentiality 
is made to recede and the area of published fact widened. 








Comments 








THE CONDITION OF ALIENS AND THE CONFLICT OF LAWS 
IN THE YUGOSLAV LAW OF SUCCESSION 


The basic principles regulating the condition of aliens in the Yugoslav 
law of succession’ are equality of aliens with the natives and application of 
the national law of the alien in determining the succession to his property. 

In Yugoslavia foreign citizens have the same rights of succession as Yugo- 
slavs.2 They can inherit from a Yugoslav citizen by virtue of law or by will. 
The sole condition for such equal treatment is reciprocity: the same rule of 
equality should apply also in the foreigner’s country to Yugoslav citizens. 
Such reciprocity may be conventional, based on a treaty between the two 
states, or it may be simply factual. De facto reciprocity is sufficient and, at 
the same time, necessary. Diplomatic reciprocity is not necessary, and is not 
sufficient: the court must ascertain by inquiry to the Foreign Affairs Depart- 
ment, whose instructions are obligatory, that equal treatment is really 
accorded. But it is to be noted that the Yugoslav principle of actual reciproc- 
ity does not require that the same right that the foreigner claims in Yugo- 
slavia should be obtainable in his own country. 

Reciprocity of treatment in the realm of succession is established by con- 
ventions with many countries. Some of these are treaties inherited from 
prewar Yugoslavia, some even the Kingdom of Serbia, as in the case of the 
Treaty of Commerce concluded with the United States in 1881. This treaty 
is recognized as still valid, both by the United States and Yugoslavia (with 
the exception of certain commercial clauses that are deemed to infringe Yugo- 
slav ordre public). Article 2 stipulates most favored nation treatment “in all 
that concerns the right of acquiring, possessing or disposing of every kind of 
property, real or personal,” specifying that “within these limits, and under 
the same conditions as the subjects of the most favored nation, they shall be 
at liberty to acquire and dispose of such property, whether by purchase, sale, 
donation, exchange, marriage contract, testament, inheritance, or in any 
other manner whatever, without being subject to any taxes, imposts, or 
charges whatever other or higher than those which are or shall be levied on 
natives or on the subjects of the most favored nation.”* 

What does equality with natives mean in practice? The law of every 
country has some specific features, and the contrasts with other countries may 
be expected to be more striking in a socialist legal system as compared with 
those founded on private property and free enterprise. It will be observed, 
however, that the differences exhibited by the Yugoslav legal system in the 

? Law of Succession, of 11.V.1955, Official Journal of the FPR Yugoslavia, No. 20/55. 

* Art. 5 of the Law of Succession. 


*See: W. M. Malloy: 2 Treaties, Conventions, etc. between United States and other 
Powers (Washington 1910, 1913) 1613. 


249 





250 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


field of succession are not deep, providing another evidence of its independ. 
ent course of development between the Eastern and the Western cultural 
communities. 

In Yugoslavia, as in general on the European continent, contrary to the 
practice in the United States and England, the property of a decedent passes 
directly on death to the successors, testate or intestate, subject only to their 
acceptance. The institution of an executor is recognized by law, but is not 
frequently resorted to in practice; in the rare cases where the decedent ap. 
points an executor in his will, the duties and functions of the executor are 
only of a vague, supervisory nature. In Yugoslavia, an alien has capacity to 
inherit from a native, by legal or testamentary succession, all movable or im- 
movable property that is subject to possession by an individual. A foreigner 
who is called to the succession by law or by will, enjoys all rights possessed 
by Yugoslav citizens; to the extent that some of these rights are peculiar to 
Yugoslav law and perhaps not recognized in the foreigner’s country, he 
would be to that extent privileged. But he also is subject to the same re- 
strictions as apply to natives. 

The circle of possible legal successors is broadly drawn in Yugoslav law. 
In accordance with the constitutional principle of the equality of women 
with men as respects rights in all fields of life, female kin have equal rights 
with the male in the succession. A “legitimate portion” of the property of the 
deceased is reserved to certain of the nearest relatives of the deceased (de- 
scendants, adopted children, parents, and the surviving spouse). Illegitimate 
have the same right as legitimate children in the succession to their father, 
mother, and mother’s kinsfolk. And the reverse: the father, mother, and 
mother’s kinsfolk are called to the succession of an illegitimate child. The 
surviving spouse inherits legally together with the children, in the same 
(first) order of succession, and they share the property in equal parts (if 
there are no descendants left, all other relatives take half of the inheritance, 
the other half passing to the surviving spouse). In the case of descendants 
and ascendants, there is no limitation on the degree of parentage entitled 
to legal succession. Among collateral relatives, the circle of possible legal 
heirs is restricted to the descendants of the grandfather and grandmother of 
the deceased. 

No succession tax is imposed on receiving property, movable or im- 
movable, by devise or inheritance. This unusual rule applies to foreigners on 
condition of real reciprocity. If Yugoslav citizens would have to pay a tax on 
property received by succession in the foreigner’s country, the foreigner will 
not be exempt from paying a succession tax in Yugoslavia.* 

On the other hand, the extent of the property to be inherited is somewhat 
restricted. As the ownership of real estate is limited in quantity, so perforce 
is its inheritance. Agricultural land cannot be held above a fixed maximum 
area, depending on various circumstances but generally not exceeding 10 
hectares for farmers and 3 hectares for nonfarmers.*’ In towns, building sites 


4 Law on the tax on successions and gifts, of 25.1V.1955. Official Journal, No. 19/55. 
(This Law imposed a tax on the succession to more than two apartments; as, however, 
the Law on Nationalization of 1958 suppressed ownership of more than two apartments, 
succession tax for Yugoslav citizens is practically nonexistent). 

5 Law on the agricultural land fund, of 27.V.1953, Official Journal, No. 22/53. 
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are nationalized and are subject only to temporary possession by individuals. 
Houses of modest size only, so-called family dwellings, consisting of up to 
two apartments, can be individually owned and devised or inherited. No 
more than two apartments in larger houses can be possessed by one in- 
dividual.° 

There are also goods that are not heritable in Yugoslavia simply because, 
owing to the fundamental principles of socialism, they are not subject to 
individual possession. Thus, the means of production, mines, waters, means 
of railway and air transport, industrial and commercial works, banks, by 
virtue of the Constitution are in the hands of society.’ 

Successions with which the Yugoslav Courts deal for the most part will 
be those of Yugoslav decedents. The jurisdiction is based on the principle of 
nationality; all successions of Yugoslav citizens, who die domiciled in Yugo- 
slavia or abroad, are subject to the exclusive jurisdiction of the Yugoslav 
Courts." An exception is made only for immovable property abroad, with 
respect to which the courts cannot adjudicate, although the deceased is a 
Yugoslav citizen, unless the country where the immovables are situated 
declines jurisdiction. Thus, if a Yugoslav leaves immovable property in 
Italy, Italian law refers the case to Yugoslav courts, recognizing the com- 
petence of the forum patriae of the deceased, without distinguishing between 
movables and immovables. 

The same principle of nationality applies in the case of movables left by a 
foreign decedent. If an alien dies in Yugoslavia, testate or intestate, leaving 
property there, Yugoslav courts do not take cognizance of the matter: this 
is left to the foreigner’s national court, although the deceased perhaps had his 
domicile in Yugoslavia. But if the deceased foreigner leaves immovables in 
Yugoslavia, the exclusive competence to adjudicate upon them resides in the 
Yugoslav courts.° This rule, almost universally applied in regard to im- 
movables, is practical, since the courts of the rei sitae are able to make ef- 
fective decrees with regard to land, and it satisfies the susceptibilities of na- 
tional states and their desire to exercise strict control over the ownership of 
land within their territory. 

There are some exceptional instances when Yugoslav courts will assume 
jurisdiction for the disposal of movable foreign property. They are: 

(1) If this is stipulated by a treaty; 

(2) If there is no reciprocity with the state of the deceased, that is, if his 
national state does not permit Yugoslav courts to adjudicate the succession 
to movable property of Yugoslavs in that country; 

(3) If the law of the deceased foreigner’s country leaves the matter to 
Yugoslav courts (for instance, contemplating that these courts should deal 
with the succession of movables in Yugoslavia of a deceased Englishman 
domiciled in Yugoslavia), or if the foreigner’s state declares that it will not 
adjudicate the issue. 


® Law on the Nationalization of rental houses and building land, of 25.XII.1958, Of- 
ficial Journal, No. 52/58. 

7 Constitution, of 31.1.1946, art. 14. 

8 Art. 188 of the Law of succession. 

® Art. 189 of the Law of succession. 
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(4) If all beneficiaries resident in Yugoslavia agree to submit the matter 
to a Yugoslav court, and the heirs and legatees resident abroad do not object 
within six months from the summons. 

In the cases where Yugoslav courts assume jurisdiction to adjudicate a 
deceased alien’s property, according to what law are they to decide? Here 
the governing rule is still the national law of the deceased, the lex patriae.” 
Just as Yugoslav law governs all successions of Yugoslav citizens, wherever 
they may die or leave property, so the succession of a deceased foreigner, 
even when it comes under Yugoslav jurisdiction, will be dealt with in ac- 
cordance with the national law of the deceased at the time of his death, 
without regard to his domicile or to the location of his property. This rule 
applies to legal and testamentary successions, to movables and immovables, 
But if the foreign law refers to the law of another country, Yugoslav courts 
will apply the law referred to on the principle of renvoi, or reference back, 
which is expressly recognized by Yugoslav law. On this principle, Yugoslav 
law will, for instance, regulate the disposition of the movable property of a 
deceased Englishman, who had his last domicile in Yugoslavia, because his 
lex patriae, the English law, refers to the lex domicilii. 

There is, of course, the generally recognized limitation on the application 
of a foreign law: it must not result in some infringement of what is regarded 
as pertaining to Yugoslav ordre public. For instance, no one can acquire, by 
transfer, devise, or inheritance, more real property than is legally permitted; 
if anyone, native or foreigner, does so, the surplus is appropriated by the 
community, the dispossessed individual being granted an indemnity. Foreign 
citizens are explicitly guaranteed such indemnity for the surplus of inherited 
property in land. 

In addition, the principle that the /ex patriae governs the succession of 
aliens is subject to reciprocity. If there is no reciprocity, that is, if the country 
of the deceased foreigner would adjudicate the succession of a Yugoslav 
citizen according to its law, then the succession of that foreigner will also 
be disposed of in accordance with the Yugoslav law. 

In testate successions, the form and the content of wills are broadmindedly 
appraised and interpreted. In Yugoslavia, a will must satisfy the formalities 
either of the testator’s national law, or of the law of the place where the will 
was made, or of the Yugoslav law. Thus, the will of an American, made in 
France, who died in Yugoslavia leaving real property there, will be valid if 
it satisfies the formalities prescribed either by the American law, or French 
law, or Yugoslav law. Testamentary capacity of the testator and the content 
of the will are to be judged by his national law, or by the law referred to by 
the national law. 

What if the testator changes his nationality after making his will? In such 
case his testamentary capacity and the content of his will would be tested 
both by his national law at the time the will was made, and by the national 
law at the time of his death, and the satisfaction of the provisions of either 
one or the other would be sufficient. 

The rules of the Yugoslav law of succession, related to the condition of 
aliens and to the conflict of laws, differ from the American and English, as 


10 Art. 156 of the Law of succession. 
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do those of most European legal systems. At the same time, they are in full 
accord with accepted principles of private international law, especially as set 
forth in the latest drafts of the Hague conventions on this matter. These are 
rules of a society that seeks to safeguard its own and its citizens’ interests, but 
treats equitably and respects those of other countries and of their citizens. 
Giving aliens the same rights as its own citizens, applying in foreign succes- 
sions the foreigner’s national law, this society gives evidence of its interest in 
international solidarity. 
VOJISLAV M. GROL* 


* Attorney-at-Law, Member of the Yugoslav Bar. 


CRIMINAL PROCEEDINGS IN FRANCE 


The reform of French criminal procedure begun in 1957* was completed 
in 1959,7 and the new Code of Criminal Procedure went into effect on 
March 2, 1959. It is our purpose here to describe the procedure that now 
exists for the trial of a criminal case in France.* 

French penal law recognizes three classes of offenses (infractions) : felonies 
(crimes), misdemeanors (délits) and petty offenses (contraventions de simple 
police). The gravity of an offense is measured by the severity of the punish- 
ment prescribed for it. Thus, a petty offense (contravention) is one punishable 
by imprisonment for not more than two months and a fine of not more than 
2,000 new francs (une peine de simple police) ;* a misdemeanor (délit) is an 
offense punishable by imprisonment for not more than five years and a fine 
of more than 2,000 new francs (ane peine correctionnelle);° and a felony 
(crime) is an offense punishable by more severe penalties, such as death, de- 
portation, or imprisonment at hard labor® (une peine criminelle or une peine 
afflictive et infamante).' 

The first step in the prosecution of an offender for most offenses is an in- 
vestigation (information) conducted by an examining magistrate*® (juge 
dinstruction).° A different procedure is provided for the prosecution of each 
class of offense. The different procedures are designed to provide a measure 
of protection for the accused commensurate with the severity of the penalty 
that may be incurred should a conviction result. 

Before Trial. The preliminary investigation conducted by the examining 


1The law of December 31, 1957, promulgating the Preliminary Title and Book I of 
the Code of Criminal Procedure. 

* Ordinances of December 23, 1958 and decrees of April 2, 1958 and October 8, 1958. 

’For a more complete description of the French court system, see the author’s Com- 
ment, “The Machinery of Law Administration in France,” 108 U. of Pa. L. Rev. 366. 

*Code Pénal, articles 465, 466. 

5]d., art. 9. 

8]d., art. 6, 7, 8. 

"Td. art. 1. 

®Code de procédure pénale, article 79. 

* Because the police investigation (enquéte préliminaire) is not an immediate part of 
the prosecution procedure, it is not here discussed, though it is subject to supervision by 
the prosecutor (procureur de la République). C.P.P. 75-78. The police investigation, 
which is conducted much as in common law countries, is useful to the prosecutor in 
deciding whether prosecution is appropriate or not. 
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magistrate is a regular part of the judicial process. Its function is the very 
important one of channeling cases to the trial court that has jurisdiction over 
the type of offense of w hich the accused can most reasonably be expected to 
be convicted. This function is not known in the common law as a separate 
step for at least two reasons. First, and probably most significant, is the earlier 
intervention of judicial personnel into the inquiry under the French criminal 
procedure. Second is the fact that in most common law jurisdictions there is 
but one court for the trial of any but the smallest offenses. 

There are two ways in which a case may be initiated.*® If a complaint is 
filed accompanied by a claim for civil damages the magistrate has jurisdiction 
to proceed with his investigation.”* If a claim for damages i is not filed with 
the complaint it must be forwarded to the local prosecutor. If he decides to 
pursue the matter he so notifies the examining magistrate. It is upon this 
initial application (réquisitoire introductif) that ‘the jurisdiction to investigate 
is based.” Once the investigation is begun, the magistrate is free to inquire 
into any offense related to that stated in the complaint or application and 
may proceed to investigate any person who may appear to be involved." 
Persons who are ordered to appear and give evidence must do so, subject 
to a penalty for non-appearance, as for contempt.’* The subject of the in- 
vestigation is not put on his oath as are other witnesses,’® and he may have 
the assistance of counsel if he chooses.'® Witnesses other than the civil claim- 
ant are not entitled to the assistance of counsel at these hearings unless they 
are advised that they are being investigated. The magistrate is required to 
warn them should that be the case.’* The proceedings are not open to the 
public,*® are in writing or promptly reduced to writing,’® and are not ad- 
versary in form (sans contradictoire), except in a very limited sense.”° 

The investigation need not end in a formal charge against anyone. During 
his investigation, the magistrate may find that the statute of limitations has 
run (préscription pénale) and that he has, therefore, no jurisdiction (ordon- 
nance de refus d'informer).”* The magistrate may, in his order closing the 
investigation, find that there are not charges enough to justify prosecution, 
that the facts as shown do not constitute an offense, or that it is not appro- 
priate to prosecute (ordonnance de non-lieu).”* 

Appeals may be taken from orders of the examining magistrate to the 
indicting chamber of the local court of appeal. The prosecutor may appeal 
from any order of the magistrate. The accused may appeal orders assuming 
jurisdiction, permitting civil claims to be filed, allowing extended preventive 


10 7d, art. 51. 

11 7d., art. 86. 

12 7d., art. 80. 

13 Jd., art. 81. 

14 7d. art. 109. 

15 7d., arts. 103, 104. 
16 Jd, art. 117. 

17 7d., arts. 104, 105 
18 7d. art. 11. 

19 Jd., art. 107. 

20 7d., art. 120. 

21 Jd, arts. 7, 8, 9. 
22 7Td., art. 177. 
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detention, or refusing provisional release (bail). A civil party may appeal 
from an ordonnance de non-lieu, orders refusing to investigate, and other 
orders that he can show prejudice his civil interests. 

If the magistrate finds that it is an appropriate case for prosecution, he 
issues an order for transfer (ordonnance de renvot). If the offense charged 
is a petty offense the case is transferred to a police court (tribunal d’instance, 
sitting for penal matters) for trial.** If the offense is a misdemeanor, it is 
transferred for trial to the appropriate court of primary jurisdiction (tribunal 
de grande instance).”* If a felony is involved, the case is not transferred to a 
trial court but goes first to the indicting chamber of the local court of 
appeal.*° 

The indicting chamber (chambre d’accusation) of the court of appeal has 
exclusive jurisdiction to order the trial of felonies. The action of the indicting 
chamber is designed to be expeditious. The prosecutor general of the court 
of appeal is required to submit the case to the court within ten days, and the 
court is supposed to dispose of the case as promptly as possible.*® The court 
considers only the report of the magistrate’s investigation, petitions of the 
prosecutor, and briefs submitted by the civil parties and the accused. Under 
the new Code of Criminal Procedure, counsel for the civil party and the 
accused may appear to argue their clients’ positions, and the court may 
summon the accused. No other witnesses are heard, however.”’ 

There are four courses open to the indicting chamber once the case has 
been submitted to them. First, the court may decide that further investiga- 
tion is necessary before action can be taken.** If this course is chosen, an order 
is rendered (arrét de plus ample informé) committing the case to one of 
the judges (conseillers) of the court or to an examining magistrate for 
action.”® Secondly, the court may decide that it is an inappropriate case for 
prosecution because of the nature of the offense or the evidence available. 
If this course is chosen the court issues an arrét de non-lieu, which is sub- 
stantially the same as the ordonnance de non-lieu that can be rendered by an 
examining magistrate.°° 

The third course open to the indicting chamber is to decide that the 
offense of which the accused is subject to conviction is not a felony. In this 
event the court renders a decree (arrét de renvot) transferring the case to 
a court of primary jurisdiction (for a misdemeanor) or a police court (for a 
minor offense) .** 

The fourth, and most usual, course that may be taken by the court is to 
render a decree of indictment (arrét de mise en accusation), transferring the 
case to the assize court for trial.*? This decree has extraordinary qualities. 


°3 Td., art. 178. 
*4 Td., art. 179. 
°5 Td., art. 181. 
°6 Td., art. 194. 
°7 Id., art. 199, 
°8 7d., art. 201. 
29 7d., art. 205. 
30 7d., art. 212. 
31 7d., art. 213. 
82 7d., art. 214. 
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The decree vests jurisdiction of the case in the assize court even if it is not 
a proper case for that court. Issuance of the decree serves as well to cure all 
the flaws in the investigating procedure that has gone before.** 

The Trial Court. The court having jurisdiction over the smallest offenses 
(tribunal d’instance, called the tribunal de police when hearing criminal 
cases) consists of a single judge.** There are several ways in which a case 
can be brought before the court.** The culprit and the accuser may volun. 
tarily appear before the court where justice will be rendered rather sum. 
marily. Another, and the most usual, way for offenses to come in is by peti- 
tion of the victim or the local prosecutor (member of the ministére public 
attached to the local court of primary jurisdiction, the tribunal de grande in- 
stance). On receipt of this petition an order to appear (citation directe) is 
issued by the court and is served on the accused or at his domicile by the 
bailiff of the court. The accused must be given not less than twenty-four 
hours in which to appear, failing which he can be tried in absentia, subject 
to his right in some cases to demand a rehearing at a later date. Of course, 
if the prosecution was begun before the examining magistrate, the accused 
is already well aware of the pendancy of the action and the necessity for 
appearing for trial. When the examining magistrate issued his order re- 
manding the case for trial before a police court, he so notified the accused 
and, if he had been held in custody, released him.*® 

The trial will be conducted in much the same way as for a misdemeanor™ 
except that there is but one judge and the local police commissioner is 
charged with pressing the interests of the public since there is no government 
counsel (procureur) assigned to this court.** The trial is open to the public 
unless the court finds that this would endanger the public order or welfare, 
but minors may always be excluded by the judge if he sees fit to do so. 

If there is one, the transcript of the examining magistrate’s investigation 
is read aloud by the recorder. The judge then questions the accused and asks 
if he has a statement to make. The witnesses are put on oath and testify 
under questioning by the judge. The civil claimant, if there is one, and 
prosecutor then argue their cases. The defense is then heard in argument. 
The prosecutor argues his position followed by the civil claimant, who may 
offer further observations. The defense may always have the last word if it 
wishes. The judge then announces his decision on both the criminal prose- 
cution and the civil claim or announces that he will do so at a later hearing, 
and the trial is closed or recessed, as the case may be. 

An appeal may be taken to the local court of appeal by any party whose 
interests have been infringed.*® 

Misdemeanors may be brought into court by citation directe (three days 
notice must be given), just as are petty offenses, but in the usual case they are 


83 7d., art. 594, 

84 7d., art. 523. 

38 1d. art. 521. 

86 7d., arts. 178, 180. 
“7 Td, art. 544. 

88 Td. art. 45. 

“9 Td., arts. 546, 547. 





1960] COMMENTS 257 


transferred after an investigation by the juge d’instruction.*® The court that 
has jurisdiction over most misdemeanors (the criminal chamber of the ¢rz- 
bunal de grande instance) always consists of three judges.** 

After the procureur has filed the case file (dossier) compiled by the ex- 
amining magistrate with the recorder (greffier) of the trial court in com- 
pliance with an order of that magistrate, or after a proper return has been 
made to the citation directe, the court has jurisdiction to decide the case. The 
hearings must be public except that the court may vote to close them if the 
public order or welfare is endangered, and the president of the court may 
prohibit the admission of minors.** 

The procedure is much like that in the police court. The recorder reads 
the police reports or magistrate’s transcript, if there are any; the accused 
testifies (not under oath), unless he chooses to stand silent; witnesses are 
heard and demonstrative evidence is examined; the prosecutor, civil party, 
and accused sum up; and counsel for the civil party and the prosecutor may 
reply to the defense arguments. Again, the defense has the right to have the 
last word.** 

After the last of the arguments, the court considers first the question of its 
jurisdiction. If the court finds that the offense should have been prosecuted 
before the police court, it may enter a final decision.** If the court finds that 
the offense was a felony, it must enter an order terminating the proceedings 
for want of jurisdiction to consider the merits and transferring the case to 
the appropriate examining magistrate for further action. The court may 
also order that the accused be taken or held in custody for further proceed- 
ings. 

Appeals from convictions for misdemeanors may be taken to the local 
court of appeal by the accused, the civil party (but only to the extent neces- 
sary to protect his civil interests), the prosecutor (procureur) attached to the 
trial court, and the procureur attached to the court of appeal.*® (He is the 
immediate superior of the prosecutor and is free to exercise many of the 
same powers.) Notice of appeal, setting forth grounds on which the appeal 
is based, must be filed with the recorder of the trial court, or the equivalent 
court in the place where the defendant is detained, within ten days of 
judgment (except that the procureur général of the court of appeal has two 
months).** If one party appeals, the others have five additional days in which 
to file cross appeals.*7 Execution of the sentence (jugement) is suspended 
during these periods and remains suspended until after an appeal is heard 
if notice is filed in time.** 

A much more elaborate machinery exists for the trial of felonies than for 
lesser offenses. The assize court (cour d’assises) has full jurisdiction to try 


40 7d., arts. 388, 389. 
41 7d., art. 398. 
#2 Id., arts. 400, 402. 
43 Td, arts. 406, 461. 
4 1d., arts. 464, 466. 
49 Td. arts. 496, 497. 
81d. arts. 498, 505. 
** Td., art. 500. 
8 7d., art. 506. 
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any case transferred to it by the indicting chamber of the local court of ap. 
peal, and it may try only such cases.*® The assize court is an anomaly in the 
French system. Its jurisdiction is limited as has been indicated; it consists, 
in part, of a jury;”’ it holds quarterly sessions;* and its decisions are not 
subject to appeal to the court of appeal. 

Once the decree for trial has become final, the accused is transferred to 
the jail in the place where the assizes are to be held.*? If he has not been de. 
tained, he is notified that he is to appear before the president of the assize 
court on a certain date.** As soon as possible thereafter, the president (or a 
judge delegated by him) interrogates the accused about his identity and 
assures himself that proper notice of the decree for trial was given. The 
accused is then asked to designate counsel to assist in his defense.®* If he 
does not have, or does not choose, counsel, one is appointed for him from 
among the attorneys (avocats or avoués) admitted to practice before the 
court.°® 

Unless the accused waives the delay, the trial may not begin within five 
days of the first interrogation by the president of the court.*’ If, as a result 
of his interrogation of the accused or his study of the examining magistrate’s 
report, the president feels that further investigation is required he may con- 
duct such an investigation or order another judge of the court or an ex. 
amining magistate to do so.°® In addition, the president may order the joinder 
or severance of trials if associated offenses or defendants have been brought 
for trial at the same term.”® 

The trial begins with the selection of trial jurors from the panel called for 
the term of court.°? The jurors are chosen by lot, but the prosecution is 
allowed four and the defense (no matter how many defendants there are”) 
is allowed five peremptory challenges. No reason may ever be given for a 
challenge.” If the trial promises to be a long one the court may order that 
one or more alternate jurors be selected.®* 

As is true in the other courts, the trial must be public, unless the judges 
on the court decide that it would endanger the public order or welfare, and 
the president may prohibit the attendance of minors." 

The trial once begun must continue without interruption to judgment 
unless it is ordered held over to the next term of court, except that it may 


49 7d., art. 231. 
50 7d., art. 240. 
51 7d., art. 236. 
52 7d., art. 269. 
53 Jd., arts. 272, 150. 
54 7d., art. 273. 
55 Jd., art. 273. 
SJ 7. ast: 275. 
57 Id., art. 277. 
58 Jd., arts. 283, 284. 
59 Id., arts. 285, 286. 
60 7d., art. 296. 
61 7d, art. 299. 
62 7d., arts. 297, 298. 
63 Jd. art. 296. 
64 7d., art. 306. 
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be recessed to allow the court to eat and sleep.®’ The president of the court 
is responsible for maintaining the orderly progress of the trial and has power 
to do whatever he may deem necessary to discover the truth. The trial 
proper begins with a reading by the recorder of the decree of indictment.” 
The president then interrogates the accused and tells him he may make any 
statement he wishes, but the president is not supposed to indicate any opinion 
on his guilt or innocence.** The witnesses called by the prosecution, civil 
claimant, and accused are then heard.®’ The witnesses are supposed to be 
kept separated until after they have testified.” Before giving his statement, 
the witness is asked by the president of the court to state his name, age, 
occupation, domicile, if he knew the accused before the alleged offense, and 
whether he is related to or employed by the accused or civil claimant.” 

Unless a witness is related to the accused or a civil claimant or is under 
sixteen years old, he is required to swear that he will speak without hatred 
or fear and tell nothing but the truth." The witness then makes his state- 
ment. He may not be interrupted, except that the president may prevent 
him from compromising the dignity of the trial or from prolonging it 
without contributing to the certainty of its outcome.”® After the witness has 
finished he may be questioned by the president and prosecutor. The other 
judges and the jurors may, with the president’s approval, ask questions, and 
counsel for the accused and civil claimant may submit questions to be asked 
by the president."* The witness must remain in the courtroom until the court 
retires to deliberate unless he is excused by the president.”° 

After the last witness is heard counsel for the civil claimant argues his 
position. The prosecutor then presents his arguments. The accused and his 
counsel follow with the arguments for the defense. If the prosecutor or civil 
claimant replies to the defense, the accused has another opportunity to speak. 
The defense has a right always to have the last word.”® 

The arguments finished, the court, judges, and jurors, retire to deliberate. 
Before the court retires, however, the president must instruct them that they 
should ask themselves in silent reflection whether the impression of the 
evidence on their minds leaves them thoroughly convinced (Avez-vous une 
intime conviction?) of the guilt of the accused.’* Nothing may be considered 
by them that has not been presented orally at the trial."* The court, after 


65 7d., art. 307. 

66 7d., art. 310. 

67 Jd., art. 327. 

68 7d., art. 328. The Court of Cassation has recently held that the statement by the presi- 
dent of the trial court that “whatever the motive, the accused has committed two odious 
and abominable crimes” was adequate ground for reversal. Ouiddir, June 14, 1956. 
(1956) Dalloz Jurisprudence 733. 

®° Code de procédure pénale, article 329. 

id. att. 32). 

"Sid, ett. 331. 

*2 Td., art. 335. 

78 Td, arts. 331, 309. 

%4 7d., arts. 311, 312, 332. 

5 Td, art. 334. 

*6 7d. art. 346. 

"7 Td., art. 353. 

*8Vouin and Léauté, Droit pénal et criminologie (1956) 435, 439. Also see Martin, 
Court of Cassation, 9 February 1955, (1955) Dalloz Jurisprudence 274. 





260 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


a period of deliberation, votes by secret ballot."® The accused cannot be 
convicted unless eight of the twelve members vote for conviction.®® This 
means that at least five of the nine jurors must vote for any conviction. If 
the vote is for conviction the court proceeds to vote on a penalty. Each mem- 
ber proposes a penalty by secret ballot, and the penalty must receive a 
majority of the votes to prevail. The members continue to ballot until they 
arrive at a penalty. On the third and subsequent ballots the most severe 
penalty proposed on the preceding ballot is stricken from the list of penal- 
ties available.** 

A penalty arrived at, the court returns to the courtroom, and after the 
accused is brought in, the president announces the decision and the penalty, 
if the accused was not acquitted.** If a civil claim has been tried along with 
the criminal charges the three judges then decide that part of the case and 
hand down their decision.** Civil damages may be awarded even if the 
accused has been acquitted.** 

No appeal may be taken from the decision of an assize court, but review 
by the Court of Cassation may be petitioned for by the prosecutor or any 
aggrieved party. 

Appeal and Review. In France, appeal and review differ rather more than 
in most common law jurisdictions. Appeals are heard by courts of appeal 
established in districts throughout the country; review is granted only by 
the Court of Cassation, sitting in Paris. Appeal amounts to a trial de novo 
based on the record of the trial court. If the trial court decision is reversed 
on appeal the appellate court enters a final judgment, which supplants the 
judgment appealed from. Review is limited to consideration of specific points 
of law enumerated in the petition for review. If the lower court decision is 
found to have been based on an erroneous understanding of the law, it is 
set aside, and the case is returned to another court of the same rank for 
re-trial. 

Appeals may be taken from all convictions that involve more than five 
days imprisonment or 60 new francs fine,*® except that no appeal may be 
had from the decision of an assize court. In general, the procedural rules 
applied in the tribunal de grande instance apply in the court of appeal as 
well,®* except that on appeal one judge is assigned to give the case special 
study and to report his findings, but not his opinions, to the court. The 
defendant is interrogated by the court, but other witnesses are not heard, 
as a rule.*? 

If the appeal has been taken by the prosecutor, the court may affirm the 
judgment below or set aside all or any part of it. If the accused appeals, the 
court may not increase his punishment. If a civil claimant appeals, the court 


79 Code de procédure pénale, arts. 356-358. 
80 7d., art. 359. 
81 7d., art. 362. 
82 1d., art. 366. 
83 Jd., art. 371. 
84 Id., art. 372. 
85 Jd., art. 496. 
86 7d., art. 512. 
87 7d., art. 513. 
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may not reduce his recovery, but they may increase it.** If the court finds 
that the act charged was not a penal offense or cannot be imputed to the 
defendant, it will set aside the judgment and may grant the defendant 
damages.*® If the court finds that the offense was a felony, it will set aside 
the judgment and dismiss the appeal, because it has no felony jurisdiction.”° 
Since the proceedings after the examining magistrate’s investigation were 
void, the accused may properly be prosecuted before an assize court. If the 
court determines that the trial was void because of a violation of law or some 
fatal procedural omission, it will vacate the first trial and decide the case 
de novo itself.** 

Final decisions of the indicting chamber, police court, court of primary 
jurisdiction, court of appeal, and assize court may be taken before the 
criminal chamber of the Court of Cassation (chambre criminelle de la Cour 
de cassation) for review.*? Judgments of acquittal rendered by an assize 
court may be reviewed only for the purpose of clarifying the law; the ac- 
quittal may not be in any way affected."* Decisions not on the merits of the 
case may be reviewed only if they terminated the proceedings.” 

The public sessions of the Court of Cassation are much like those of the 
courts of appeal. One judge reports on the case, and counsel for the parties 
present their arguments. If he desires to do so, the prosecutor general at- 
tached to the court may address his views to the court.** In the court’s de- 
liberations the judge who reported the case states his opinion first, and the 
president states his last. The other members indicate their opinions in the 
order of their seniority on the court.°*® The court may reverse a decision only 
because of a misinterpretation or misapplication of law. It may not consider 
whether the evidence is sufficient to support the decision. 

If, before considering the merits, the court decides that the procedures 
prescribed for perfecting a review before the court have not been complied 
with, the court dismisses the petition (by arrét d’irrecevabilité or arrét de 
déchéance).*" If the court finds that the case has become moot it renders an 
arrét de non-lieu and does not reach the merits.** After its deliberation on 
the merits the court either rejects the petition for review (by arrét de rejet) 
or reverses the decision below.*® Unless there remains nothing to be decided 
(as is the case where an acquittal is being reviewed on the prosecutor’s peti- 
tion) the court must remand the case to a lower court for a new decision on 
the merits. This remand is not to the court whose decision has been reversed 
but to another court of the same rank, e.g. court of appeal, police court.” 


88 7d., art. 515. 
89 Td., art. 516. 
90 7d., art. 519. 
91 7d. art. 520. 
982 7d., art. 567. 
987d. art. 5/2. 
. 574. 
art. 602. 
. 303. 
., art. 605, 
. art. 606. 
., art. 607. 

100 7d. arts. 619, 610. 
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If a conviction for a misdemeanor or petty offense is reversed because the 
court had no jurisdiction the remand is to the court that does have juris. 
diction to decide the case.*** If the error found by the court is not one that 
vitiates the entire proceeding, the Court of Cassation may grant the petition 
in part only and remand only that part of the case for re-trial. The Court 
of Cassation has no jurisdiction ever to render a final decision on the merits 
of the case. 
GERALD L. KOCK* 


101 7q., art. 612. 
* Indiana University, School of Law. 


DECISIONS 


GERMANY: TaxaTION oF Unirep Nations NATIONALS UNDER THE GERMAN 
EQuaLizaTIon oF Burpens Law—A case now pending in Koblenz before the 
Arbitral Commission on Property Rights and Interests in Germany? may 
have important consequences to all United Nations nationals or corporations 
owning property in the Federal Republic of Germany or West Berlin. It 
should be of special interest to the United States Treasury for it may affect 
the foreign tax liability and United States income taxes of American cor- 
porations with branches abroad.’ It also touches on the increasingly im- 
portant question of whether and at what point a property levy represents a 
confiscation of foreign assets* and whether a defeated nation may tax the 
nationals of neutral or victorious states for the specific purpose of discharg- 
ing burdens arising out of the war. The issue which has now been placed 
squarely before the Arbitral Commission is whether property of Allied 
nationals may validly be taxed under the German Equalization of Burdens 
Law.* 

One of the most urgent postwar German problems was to provide im- 
mediate economic relief to those whose homes had been lost or destroyed 
and who had borne the heaviest brunt of the war. An obvious solution 
seemed to be to tax those whose wealth had survived the ravages of war and 
to use the proceeds to aid those who had been less fortunate. This need was 
recognized by the Allied powers but before they would approve the First 
Ordinance to Equalize Burdens Arising from the War® they imposed a 
specific condition that property of United Nations nationals would have to 
be exempt from such taxation.® Property of United Nations nationals was 
defined as “property of individuals of United Nations nationality, com- 
panies organized under the laws of United Nations together with com- 


1 Gilis v. The Federal Republic of Germany, Case No. 344. 

? Although Sec. 901 (b) (1) of the Int. Rev. Code of 1954 permits a credit for income, 
war profits, and excess profits taxes paid or accrued to any foreign country, there is no 
specific provision concerning equalization taxes. Nevertheless, taxes paid abroad would 
diminish the taxable profits transferable from a foreign subsidiary to the parent American 
company. 

3See Rubin, S. J. “Private and Foreign Investment, Legal & Economic Realities”; 
Friedman, Expropriation in International Law (London, 1953). 

4 Lastenausgleichsgesetz (LAG) BGBI 1952 1, S. 446 and subsequent amendments. 

5 Economic Council Ordinance 71, 1949. 

® Bipartite Control Office memo (49) 53 30 Apr. 1949 to President of the Bizonal 
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panies organized under the laws of Germany beneficially owned, directly or 
indirectly by such persons (individuals or companies), . . .”” United Na- 
tions individuals and companies were required to have had that status on 
§ May, 1945. This definition was to apply only “until such time as the two 
governments (United Kingdom and United States) may agree upon a 
wider definition to be applied with retroactive effect.”* 

The representatives of the United Kingdom and the United States were 
giving expression to a principle often asserted in international law that no 
nation may seize or tax the property of foreign subjects for purposes of 
financing burdens arising from wars.’ The same principle was contained in 
the Treaty with Austria which had provided that: 


“United Nations nationals and their property shall be exempted from 
any exceptional taxes, levies or imposts, imposed on their capital assets 
in Austria by the Austrian government or by any Austrian authority 
between the date of the surrender of the German armed forces and the 
coming into force of the present Treaty for the specific purpose of 
meeting charges arising out of the war or of meeting the costs of occupy- 
ing forces. Any sums which have been so paid shall be refunded.” 


Other postwar treaties contained similar provisions.’* 

In 1952 the West German authorities prepared a comprehensive law to 
equalize the war burdens and to supersede the previously enacted Immedi- 
ate Aid Ordinances.** The Convention on the Settlement of Matters Aris- 
ing Out of the War and the Occupation was also being negotiated with the 
German authorities.** In a letter to the German Chancellor, the High Com- 
mission advised the German government why so much importance was 
attached to the exemption of United Nations nationals from the levies of 
the proposed equalization law: 


“The first is the basic principle which they (the Allied governments) 
have consistently followed, as for example, in the peace treaties with 





Economic Council, subject ECO 71 First Ordinance on the Equalization of Burdens 
Arising Out of War Damage and the Repercussions of the War, in Binder, Der 
Lastenausgleich, Sec. 11, p. 178. 

7 Op. cit. 

8 Bipartite Control Office—Memo BICO/Sec. (49) 432 of 6 Aug. 1949 to President, 
Bizonal Economic Council, Subject ECO 71-A Ordinance to Alleviate Social Hardships 
in Binder, Der Lastenausgleich Sec. 11, p. 179. 

®La Pradelle-Niboyet, Répertoire de Droit International (1930) VIII p. 26-27; Lip- 
pert, G., Rechtsbuch des Internationalen Finanzrechts (1935), Rule 212 (h), Rule 220. 
Cf. McNair, International Law Opinions (1956) II—136. 

10State Treaty for the Reestablishment of an Independent and Democratic Austria, 
May 15, 1955, TIAS 3298, Art. 25 (6). 

11 Treaty of Peace with Roumania, Feb. 10, 1947, TIAS 1649, Art. 24(7) ; 

Treaty of Peace with Bulgaria, Feb. 10, 1947, TIAS 1650, Art. 23(6) ; 
Treaty of Peace with Hungary, Feb. 10, 1947, TIAS 1651, Art. 26(7) ; 
Treaty of Peace with Italy, Feb. 10, 1947, TIAS 1648, Art. 78, par. 6. 

12 See Note 4. 

18 Convention on the Settlement of Matters Arising Out of the War and the Occupa- 
tion, TIAS 3425, originally signed in Bonn on 26 May, 1952, amended by the Paris 
Protocol of Oct. 23, 1954. 
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Germany’s former allies, that United Nations nationals and their in- 
terests should not be liable for special taxes designed to meet the war 
costs of their former enemies ... further, nationals of the United 
Nations and others have been deprived for a considerable period of the 
enjoyment of their property as a result of the war and the action of the 
Nazi regime. It does not seem equitable to our governments that these 
persons and their property should be called upon to bear the burdens 
which result from that war and those actions.”** 


Nevertheless, the High Commission was prepared to recognize that the 
equalization levies did not have as their sole purpose the payment of war 
costs but also “the removal of social injustice” and they were prepared to 
settle for a partial exemption amounting to one-fifth of the capital levy only 
and no exemption from the other levies included in the law.”° 

The text of the Contractual Agreement when it was finally ratified seemed 
to embody these principles. Article 6 of Chapter Ten of the Convention 
provided: 


“1. Pending a final settlement of claims against Germany arising out 
of the war, the persons defined in paragraph 2 of this article, and their 
property, shall be exempt from any exceptional taxes, levies or imposts, 
the incidence of which is in fact on property, imposed for the specific 
purpose of meeting charges arising out of the war or out of reparation 
or restitution to any of the United Nations. 

2. Where any such tax, levy or impost is levied only partly for the 
purpose described in paragraph 1 of this Article, the exemption to be 
granted shall in principle be proportionate to the part of such taxes, 
levies or imposts imposed for these purposes. In the particular case of 
the levies prescribed by the legislation of the Bizonal Economic Council 
and by the corresponding legislation of the Laender of Rhineland- 
Palatinate, Baden and Wuerttemberg-Hohenzollern, concerning Im- 
mediate Aid (Soforthilfe) and by the Law on Equalization of Burdens 
of 14 August, 1952 (Bundesgesetzblatt 1 Seite 446), the persons and 
property described in the following provisions of this Article shall be 
exempted, to the extent provided, from the payments falling due in the 
six-year period from 1 April, 1949 to 31 March, 1955 as Immediate Aid 
Levies, and as the property levy under the Equalization of Burdens . . .” 


The total levy under the Equalization Law amounted to 50% of the value 
of the property, but this amount could be amortized over a period of 30 
years plus 4% per annum interest. The tax was therefore assessed from 
1 April, 1949 through 31 March, 1979. The exemption prescribed by the Con- 
vention covered the first six years and this six-year exemption on the 30-year 
tax meant, therefore, that the exemption covered 20% or one-fifth of the 
capital levy. 


14 etter 23 May, 1952, from Chairman of the High Commission, John J. McCloy to 
Chancellor Adenauer; U.S. State Department Archives, photostatic copy in the author’s 
files. 

15 Op. cit. No explanation of what was meant by “the removal of social injustice” was 
ever given, and the formula may have been a face-saving phrase to justify the acceptance 
of the tax for what may have been economic or political reasons. 








1. 9 


in- 
War 
ited 
the 
the 
hese 
lens 


the 
War 
1 to 
only 


med 
tion 


out 
heir 
osts, 
cific 
tion 


the 
>» be 
LXes, 
e of 
incil 
and- 
Im- 
Jens 
and 
1 be 
the 
Aid 


alue 
f 30 
rom 
Don- 
year 


the 


yy to 
hor’s 


was 
ance 








1960] COMMENTS 265 


If only 20% of the capital levy were imposed for the purpose of meeting 
“charges arising out of the war” then paragraph 2 of Article 6 of the Con- 
vention permitting a partial tax would be perfectly consistent with para- 
graph 1 of Article 6 prohibiting a tax to discharge war burdens. If, however, 
more than 20% of the equalization levies were used to discharge the war 
burdens, then the proportionate exemption would have to be increased or 
paragraph 1 would be rendered meaningless. 

Until the end of March, 1955, all Allied nationals were clearly exempt and 
therefore no problem arose. Furthermore, exemptions on the first 150,000 DM 
were available to Nazi victims whose property had been restored to them*® 
and heirless property which had been confiscated or sold under duress dur- 
ing the Nazi regime and which had been restored to a successor organiza- 
tion was completely exempt from the property levies.*’ This was further 
recognition of the principle that it would be inequitable to tax those who 
had been victims of the war for the purpose of ameliorating conditions which 
the losers had brought upon themselves, 

After 1955, however, protests began to be heard from Allied nationals who 
were subjected to the burden of these extraordinary levies.’* They argued 
that the property levy of 50% was not an ordinary tax but rather a thinly 
disguised confiscation of property. They noted that the levy was imposed by 
virtue of a law separate and distinct from the tax law and its very name 
denoted a difference. It was called an “Abgabe” or “Levy” rather than a 
“Steuer” or “Tax.” The income was kept separate and distinct from the 
ordinary tax revenues and was administered by a completely separate de- 
partment. The levies did not appear anywhere in the regular tax budgets. 
The entire population was not subjected to the impost but merely those who 
were owners of property as of a given and arbitrary date, 21 June, 1948, the 
date of the currency reform.’® Thus, anyone who acquired property after 21 
June, 1948, would not be required to pay, regardless of the extent of his 
fortune. 

Even though the Equalization Law applied to German nationals as well 
as to foreigners, it was argued that this in itself would not render the con- 
fiscation valid.*? Germany itself had in the past insisted that a state could 
not limit its responsibility to simply providing for aliens the same treatment 
accorded to nationals of its own country.” 


16 Convention, Chapter X, Art. 6.2(c). 

17 Convention, Chap. III, Art. 5. 

18 See e.g., Melchers v. The Federal Republic of Germany, Case No. 331 decided 2 June, 
1959, which held a Dutch national liable to a special mortgage tax under the Equaliza- 
tion Law since no exemption from this tax was foreseen in the Convention. 

19 LAG Sec. 16-21. 

20See Hyde, International Law (1945) pp. 663-665, 710-717 and cases cited, showing 
that the United States has repeatedly defended the right of private property over and 
above the local legislation. 

*1 League of Nations, Acts of the Conference for the codification of International Law, 
Minutes of the Third Committee, Sec. 351(c), M. 145(c) 1930 Vol. 17, p. 185. E. M. Bor- 
chard has written to the same effect and has recognized that the assertion that an alien 
is never entitled to more favorable treatment than that accorded to nationals is at vari- 
ance “with the prevailing theory, law and practice.” In case of executive or legislative 
confiscations, he said that “International law will demand a treatment for foreigners 
possibly more favorable than nationals obtain” 20 AJIL (1926) pp. 738, 741; other 
illustrations given by Briggs in “The Law of Nations (1952)” p. 508. 
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It was further maintained by the protesting Allied nationals that in fac, 
the equalization levies were used exclusively or almost exclusively to dis. 
charge burdens arising from the war, and that the 20% exemption should 
therefore have been proportionately increased to adhere to the stated principle 
of no taxation of Allied nationals for such purposes.** Those objecting to the 
tax argued that after 10 years of experience in administering the equalization 
levies it could be demonstrated that the proceeds had in fact been used to 
discharge obligations or alleviate “social injustices” arising solely out of the 
war or its aftermath.”* If there had been any economic considerations which 
prompted the Allied governments in 1952 to permit a partial tax it was main. 
tained that such considerations should no longer apply and strict adherence 
to the precedents in the treaties with other countries and the established 
principles of international law should be required.™* 

It was also noted*® that in demanding the return of assets vested by the 
Allied powers during the war, Germany asserted “the inviolability of private 
property,” but this was not consistent with Germany’s action in using the 
Equalization Law to confiscate by degrees the property of Allied nationals in 
Germany.”* Germany, in effect, was refusing to pay any reparations but was 
extracting reparations from Allied nationals instead. 

Despite all of these objections which were raised by some of the Allied 
nationals concerned, it is significant that most of the large, foreign and 
American corporations doing business in Germany accepted the equalization 
levies without protest. This may have been prompted by the possibility of 
passing the burden on to their local national treasuries by way of tax avoid. 
ance. Perhaps the fear of retaliation by German finance officials or German 
competitors served to restrain the foreign property owners from public pro- 
test or from demanding an appropriate refund. Nevertheless, various cases 
did come before the Arbitral Commission on Property Rights and Interests 
in Germany which under the terms of the Contractual Agreements”’ was 
authorized to settle such disputes.”* 

22 A Memorandum on the German Equalization of Burdens Law containing several 
of these arguments was submitted to the governments of France, the United Kingdom 
and the United States by the Association for Foreign Property Interests in Germany on 
28 February, 1959. 

28 See e.g., 10 Jahre Lastenausgleich, Herausgegeben vom Prisidenten des Bundesaus 
gleichsamtes, Bad Homburg, v.d.H. 1959. 

24 It should be noted that even if the contracting parties had some private understand- 
ing about the permissibility of the levy, the clear language of the treaty would be 
determinative. See Chang, The Interpretation of Treaties by Judicial Tribunals (1933). 
The Supreme Court of the United States would not consider itself necessarily bound by 
the conclusions of the State Department although the interpretation by the political de. 
partment of government would carry weight. (Charlton v. Kelly, 229 U.S. 447, 468; 
Factor v. Laubenheimer, 290 U.S. 276, 295.) 

25 Hearings before a Subcommittee of The Committee on the Judiciary, United States 
Senate, 86th Congress, June 18 and July 9, 1959, pp. 506-515. 

26 Allied High Commission Law No. 63 dated August 30, 1951, Official Gazette of 
Allied High Commission for Germany, vol. 64, p. 1107, Convention on the Settlement 
of Matters Arising Out of the War, Art. 3, Chap. 6 and the Paris Agreement on German 
Reparations of January 24, 1946 imposed on Germany the obligation to compensate 
German owners of vested assets. 

27 Chapter V, Art. 7. 

28 Decisions of the Arbitral Commission on Property Rights and Interests in Germany 
are published from time to time in Koblenz. Vol. I covering cases 1-23 was issued in 1958. 
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In the case of Gilis v. The Federal Republic of Germany” the validity of 
the property levy of the Equalization Law was challenged by a Belgian na- 
tional. On the 17th December, 1959, the Arbitral Commission decided to 
request the governments of the Federal Republic of Germany, the United 
States of America, the French Republic, and the United Kingdom of Great 
Britain and Northern Ireland to communicate to the Commission the docu- 
ments constituting the “Travaux Préparatoires” of the provisions of Article 
6 of Chapter Ten of the Convention on the Settlement of Matters Arising 
Out of the War and the Occupation.®® There the matter is now pending.”* 

Should the Arbitral Commission finally decide that Allied nationals may 
not be subjected to the property levy under the Equalization of Burdens Law, 
then all Allied nationals or companies which have paid the tax thus far 
should be entitled to claim a refund.** Should the validity of the levy be up- 
held it would set an important precedent in the determination of what 
constitutes “burdens arising from the war” and the permissible limits and 
methods for the taxation of foreign property abroad. 

BENJAMIN B, FERENCZ* 


29 See Note 1. 

30 Decision dated 17 December, 1959 of the Second Chamber on file with the Registrar 
of the Arbitral Commission on Property Rights and Interests in Germany, File No. 
AC/2/0 (59) 11. 

31 An oral hearing will be set at a future date on the procedural question of whether 
the German finance authorities should be directed to suspend levying execution of the 
tax pending the financial decision of the Arbitral Commission. 

32 The Treaties cited supra all contained provisions for refunds where war burden 
taxes were paid. Similar provisions might be contained in a peace treaty with Germany 
or might be subject of a separate agreement as was the case recently in Vertrag zwischen 
dem Grossherzogtum Luxemburg und der Bundesrepublik Deutschland of 11 July, 1959, 
Art. 12-15. 

* Member of the New York Bar. 


Unitep States: Justice Srone’s DisassociaTion FROM Cummings v. 
Deutsche Bank (300 U.S. 115)—In the New York Times of March 20, 1960, 
there appeared in the Financial Section an interesting article on Bill H.R. 
2485, providing for the payment of claims of American nationals against 
Germany arising out of World War II from the sale of German assets seized 
during the war. The article referred to House Report No. 1279 of the Com- 
mittee on Interstate and Foreign Commerce, House of Representatives, to 
accompany said bill (86th Cong., 2d Sess.), a majority of which Committee 
favored the bill and a minority argued against it. This bill is now awaiting 
consideration by the Senate. 

The minority report contends that the provisions of the bill are a violation 
of international law and contrary to our own economic and political interests. 

More than five years ago Mr. Dulles’ testimony showed that he thought the 
failure to return former enemy property would be confiscatory and opposed 
to the historical policy of the United States." 

One of the authorities that have been relied upon in determining the 


*“Return of Confiscated Property,” Hearings before a Subcommittee of The Com- 
mittee on the Judiciary, United States Senate, 83rd Cong., 2d Sess., on S. 3423, To 
Amend the Trading with the Enemy Act, July 1 and 2, 1954, pp. 159, 160, 162. 
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answer to this question is the case of Cummings v. Deutsche Bank, argued 
January 4 and 5, 1937, and decided February 1, 1937 (300 U.S. 115). In the 
opinion in that case Justice Butler stated (pp. 120-121): 


“Legislative history and terms of measures passed in relation to alien 
enemy property clearly disclose that from the beginning Congress in. 
tended after the war justly to deal with former owners and, by restitu. 
tion or compensation in whole or part, to ameliorate hardships falling 
upon them as a result of the seizure of their property. But that intention 
detracted nothing from title acquired by the United States or its power 
to retain or dispose of the property upon such terms and conditions as 
from time to time Congress might direct. As the taking left in enemy 
owners no beneficial right to, or interest in, the property, the United 
States did not take or hold as trustee for their benefit.” 


It appears that while the report of the case in the Supreme Court Report 
notes (page 124) that Mr. Justice Roberts “took no part in the consideration 
or decision of this case,” it fails to mention-that the same was true of Mr. 
Justice Stone who was later to be Chief Justice. This fact is revealed in 
correspondence between Mr. Justice Stone and Professor Edwin M. Borchard, 
Professor of International Law at the Yale University School of Law, which 
is to be found in the Harlan F. Stone Papers, Manuscript Division, Library 
of Congress. 

On May 6, 1937 (the Deutsche Bank case was decided February 1, 1937) 
Professor Borchard wrote to Mr. Justice Stone: 


“Dear Justice Stone: 


“When I was at your house in April I mentioned to you what I con- 
ceived to be the unfortunate opinion of Justice Butler in the case of 
Cummings v. Deutsche Bank and Disconto Gesellschaft, decided Feb- 
ruary 1, 1937. Although I do not believe that you took any part in the 
hearing of this case, the opinion implies that you approved it, for only 
Justice Roberts is mentioned as having taken no part in the considera- 
tion or decision of the case. 

“The opinion makes statements which I think are highly dangerous 
and legally unsound. These statements are likely to do great injury to 
American citizens in foreign countries and are unwittingly an attack 
upon the integrity of the United States. I find, for example, this state- 
ment: 


‘Alien enemy owners were divested of every right in respect of the 
money and property seized and held by the Custodian under the 
Trading with the Enemy Act. United States v. Chemical Foundation, 
272 US. 1, 9-11. Woodson v. Deutsche, etc., Vormals, 292 US. 449, 
454. The title acquired by the United States was absolute and unaf- 
fected by definition of duties or limitations upon the power of the 
Custodian or the Treasurer of the United States.’ 


“In my opinion this is not a correct statement of what Congress did 
under the various Trading with the Enemy Acts. Congress made it very 
clear that, as President Wilson said, there was no thought of confiscation 
of property thus held in trust. It was not intended to divest owners ot 
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gued their title. The property was merely sequestrated, not confiscated. Neither 
n the Congress nor the Executive ever made statements justifying such a con- 
clusion as was mentioned by the Court in the above quotation. It seems 
alien a pity that the Court should take the lead in undermining the institu- 
$$ in- tion of private property. Perhaps on some proper occasion you can 
stitu. repudiate your assumed connection with the quotation above mentioned. 
alling “My opinion as to the unwisdom of the Court’s pronouncements on 
ntion some of these matters is confirmed by Justice Sutherland’s opinion in 
ower United States of America v. Morgan Belmont, decided May 3, 1937. The 
Ns as Court holds that the Soviet Government by a confiscatory decree in 
nemy Russia acquired title not only to property in Russia but to property lo- 
nited cated in the United States owned by a Russian corporation and its 
stockholders. This seems to me an unprecedented decision, reversing a 
rule of law that had been thought to be unchallengeable not only in this 
ha country but in other countries (other than Soviet Russia). Justice Suther- 
F Mr land cites Oetjen v. Central Leather Company and Luther v. Sagor, but 
rye fails to call attention to the fact that both these cases involved personal 
hard property located in the confiscating country. Justice Clark went too far 
ce I think in the Oetjen case in stating that recognition was an operative 
vhich ; inet ¢ ‘ : 
fact, making valid retroactively what might therefore have been invalid. 
The legal proposition is simply that Villa was a de facto government at 
the time he sold the leather for taxes and that the court of a foreign 
country is not in a position to challenge the validity of the act of a de 
facto government in its own territory. It does not admit the validity of 
the act, but it simply is not in a position to challenge it. That is the 
function of a Foreign Office. 
se of “But neither case gives the slightest authority for the conclusion that 
Feb- a United States court is bound to recognize a decree of a foreign govern- 
n the ment confiscating property physically located in the United States, and 
only your dissenting opinion brings out that distinction. 
dera- “United States v. Curtiss-Wright Export Corp., 299 US. 304, is not 
a very thoughtful opinion. In the desire to uphold the Executive in 
erous every foreign act, Justice Sutherland invoked embargoes for conservation, 
ry to embargoes for hostile purposes, and retaliatory embargoes under author- 
ttack ity of Congress. These distinctions should have been more clearly drawn, 
state- for they do not all sustain the proposition to which they were cited. 
“But the most deplorable effect of United States v. Belmont, is the 
ve ridiculous position in which it puts the United States Government. For 
» ie fifteen years we declined to recognize the Soviets, largely on the ground 
wien that their confiscations, particularly of American property, violated their 
449, fundamental international obligations. One Secretary of State after the 
wiih other denounced these acts of confiscation as immoral and illegal. Then 
£ the in 1933 without making any settlement of the claims issue, the Depart- 
ment permitted itself to be outmaneuvered and accepted the Litvinoff 
assignment. Litvinoff must have had a good laugh, for the consequence 
s did was that the United States Government now turned around and asserted 
very the morality and the legality of the Soviet confiscations. Although once 
ation denouncing the plunderer as too low to recognize, the United States 
rs of now decides to share in the plunder and thus stultifies itself from any 


brary 
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future capacity to challenge the validity of the confiscations. For I an; 
inclined to think that if the United States undertakes to advance these 
claims against Russia again, all that the Soviet need to do is to hand the 
United States a copy of Solicitor-General Reed’s brief. Our Government 
really has no policy worthy of the name. In order to lay hands on 
$8,000,000 of private property they jeopardize every cent of American 
property located abroad and stultify their own declarations over long 
periods. We live in a strange world. 
“Trusting your health leaves nothing to be desired, I am, 


“Very sincerely yours, 
(sd) Edwin M. Borchard” 
Mr. Justice Stone replied on May 13: 
“Dear Borchard: 


“Many thanks for your letter of the 6th. 

“I had no part in Cummings v. Deutsche Bank, and in United States v 
Curtis Wright Export Corporation. Unfortunately that fact seems not to 
have been noted in the report of the former. I should be glad to be dis- 
associated with both opinions. 

“Of course, in my brief discussion of the Belmont case, I did not deal 
with questions of policy. There is much to be said on that point, as you 
state. I did, however, intimate: (1) that cases dealing with chattels lo- 
cated in the territory of a foreign government had no bearing on the case; 
(2) that there is some doubt whether a mere executive agreement can 
have the same effect as a treaty in depriving states of constitutional rights, 
assuming, as there is some ground for saying, that that may be ac- 
complished to some extent by treaty; (3) that the agreement with the 
Soviet government could not fairly be construed as intending to have 
such an effect. I shall be curious, at some time, to know what you think 
about propositions (2) and (3). 

“With kind regards, I am, 

“Yours sincerely, 


(sd) Harlan F. Stone” 


The writer of this comment was present at the argument of the Cummings 
case and knows of his own knowledge that Justice Stone did not occupy his 
seat on the bench on this occasion. I think it is quite timely that the record 
of the Supreme Court should stand corrected. 

In this connection, it is interesting to take cognizance of the fact that when 
Chief Justice Stone was Attorney General he was strenuously opposed to 
the practice of the Custodian selling valuable patent rights for a purely 
nominal sum to the Chemical Foundation (cf. United States v. Chemical 
Foundation, 272 US. 1 (1926). “In his brief before the C.C.A., third circuit, 
Attorney General Harlan F. Stone condemned the transaction as a dangerous 
precedent in American public policy. In his oral argument he characterized 
the transaction as subversive of the future of the country.” (Statement by 
Prof. Borchard in Postwar Settlement of Property Rights, Council on Foreign 
Relations, 1945, at p. 20, footnote.) 

OTTO C, SOMMERICH* 


* Member of the New York Bar. 
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I. Maritime Matters 


Marine Cooks & Stewards, A.F.L. v. 
Panama Steamship Co., 80 S.Ct. 779, 
4 L.Ed.2d 797 (U.S.Sup.Ct., 1960). 
Plaintiffs, who were the owner, char- 
terer, and master of the S.S. Nikolos, 
brought this action in a United States 
District Court against the Marine 
Cooks and Stewards Union and its 
members, praying for temporary and 
permanent injunctions to restrain, 
and for damages allegedly suffered 
from, the union’s peaceful picketing 
of the ship in American waters and 
its threats to picket shore consignees 
of the ship’s cargo should they accept 
delivery. The ship flew the Liberian 
flag, was owned by a Liberian cor- 
poration and time-chartered for the 
trip to another Liberian corporation. 
All members of her crew were aliens 
working under employment contracts 
made outside the country. There was 
no labor dispute between the ship's 
employees and the ship. The action 
by the union and its members was 
taken as a protest against loss of their 
livelihood to foreign flag ships with 
substandard wages or substandard 
conditions. Although the picketing 
was peaceful and there was no 
fraud, the result was that the ship 
could not deliver its cargo. The Dis- 
trict Court (W.D.Wash. 1957, 1959 
A.M.C. 340) held that the Norris-La 
Guardia Act, which prohibits injunc- 
tions by federal courts in labor dis- 
putes, did not apply to the contro- 
versy before the court for the reason 
(a) that there existed no labor dis- 
pute within the meaning of the act 
between the owners or the crew of 


the vessel and the protesting union 
or its members, and (b) that even 
if there existed a labor dispute de- 
fendants had no right to interfere 
in the internal economy of a vessel 
flying the flag of a friendly foreign 
power. Accordingly, it granted a 
temporary restraining order. On ap- 
peal the U.S. Court of Appeals (9th 
Cir. 1959, 165 F.2d 780) affirmed 
the decision of the court below on 
the grounds (a) that the controversy, 
because it concerned primarily the 
granting of equitable relief, was, de- 
spite its maritime character, within 
the general federal question jurisdic- 
tion granted by 28 U.S.C.A. § 1331, 
(b) that this jurisdiction included 
the power to award incidental dam- 
ages, and (c) that the Norris-La 
Guardia Act did not curtail federal 
equity jurisdiction in a dispute be- 
tween American unions and foreign 
shipowners over conditions on for- 
eign vessels. 

The Supreme Court disagreed with 
both courts below and held that the 
dispute in question was one arising 
out of a labor dispute within the 
meaning of the federal anti-injunc- 
tion statute. Consequently, it reversed 
the decision of the Court of Appeals 
and remanded the case to the District 
Court, with the direction to dismiss 
the petition for injunction. It ex- 
pressly reserved the decision on the 
question whether the picketing by 
the union and its members was tor- 
tious under state or federal law. It 
also did not pass on the question as 
to what court would have cognizance 
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of a damage action based on such 
tort. 

Fianza Cia Nav. S.A. v. Benz, 178 
F.Supp. 243 (D.Ore., 1958) involved 
a similar suit by foreign vessel own- 
ers and charterers against American 
labor unions and their members 
picketing vessels flying foreign flags. 
Although the court in the instant 
case granted the injunction, its de- 
cision appears to be inconsistent with 
the holding of the Supreme Court in 
the case discussed above and was 
marked with the deadly “but see” in 
the Supreme Court’s opinion. 
States Marine Lines, Inc. v. The M/V 
Kokei Maru, 180 F.Supp. 225 (N.D. 
Cal. 1960). The case involved the 
applicability of the doctrine of forum 
non conveniens to libels in rem and 
in personam arising out of a collision 
in Japanese territorial waters between 
a vessel owned by the libelant, a Dela- 
ware corporation, and the libeled 
vessel, owned by the respondent, a 
Japanese corporation. The court, in 
discussing the governing principles, 
conceded that the United States na- 
tionality of the libelant did not en- 
title him automatically under all cir- 
cumstances to the retention of juris- 
diction by the U.S. admiralty courts 
as against a foreign forum. But it held 
that the fact that the law of Japan 
controlled the maritime tort in the 
instant case and the fact that the testi- 
mony of Japanese witnesses would 
have to be taken by deposition were 
not in themselves sufficient reasons to 
dismiss the libels, especially in view 
of the fact that the libelant was a 
national. 

Petition of Oskar Tiedemann and Com- 
pany, 179 F. Supp. 227 (D.Del. 1959). 
The USNS “Mission San Francisco,” 
a tanker owned by the United States 
and operated by a domestic corpora- 
tion, collided with the SS “Elna II,” 
owned by a foreign enterprise and 
flying the Liberian flag, in U'S. terri- 
torial waters on the Deepwater Range 
of the Delaware River. The Ameri- 
can vessel was the scene of a heavy 


[ Vol. 9 


explosion which killed the pilot and 
all her navigation officers and caused 
her to sink. The United States, the 
operator, and the foreign owner pe- 
titioned for exoneration from, or, 
alternatively, for limitation of, lia- 
bility under 46 U.S.C. §§ 181-189, 
The court denied the petitions for 
exoneration because it found that 
both vessels had violated the Inland 
Rules and, in addition, denied the 
petition by the United States and the 
operator of the Mission for limitation 
of liability for the reason that peti- 
tioners had been guilty of negligence 
in failing to remove the highly com- 
bustible condition of the vessel. The 
court, however, granted the petition 
for limitation of liability of the for- 
eign owner, despite the arguments 
by claimants that the officers of the 
Elna were not properly licensed and 
that the ship was undermanned. As 
the master of the Elna held a perma- 
nent Estonian license for all seas, the 
court ruled that his failure to obtain 
a Liberian license, as required by the 
laws of that country, was immaterial, 
inasmuch as such license apparently 
was obtainable by mail order without 
examination and, in fact, had been 
procured in such fashion shortly after 
the accident. The court found, in 
addition, that the ship was not under- 
manned so as to deprive the owner 
of his limitation privilege, for the 
reason that a foreign owner who 
has complied with the domestic 
safety laws of his own country may 
limit his liability under the US. 
statute, though he has not complied 
with the American safety laws, and 
that the governing Liberian statute 
as to the vessel’s complement of 
licensed officers and crew was com- 


plied with. 


Flota Maritima Browning v. The 


Ciudad de la Habana, 181 F.Supp. 
301 (D.Md. 1960) involved the libels 
by an American-owned Cuban cor- 
poration, in rem against a Cuban 
vessel and in personam against the 
Banco Cubano del Comercio Ex- 
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terior, a Cuban corporation controlled 
by the Cuban government through 
ownership of the majority of its stock. 
Libelant had entered into two agree- 
ments with respondent for fifteen- 
year leases of several vessels owned 
by said bank with options (a) to 
purchase the same at any time during 
the life of the lease or (b) to termi- 
nate the lease under compliance with 
certain conditions. The agreements 
stipulated for exclusive jurisdiction 
of a Cuban court. The libel alleged 
a breach of the lease-purchase agree- 
ment by the respondent. Subsequent 
to the alleged breach the assets of 
libelant were seized under an order 
of the Minister in Charge of the 
Recovery of Misappropriated Proper- 
ties of the new Castro government, 
which sequestration was subsequently 
ratified by Cuban Law No. 78. The 
vessel and the respondent bank filed 
exceptions and a motion to decline 
jurisdiction on the grounds: (1) that 
the controversy was not within the 
cognizance of admiralty jurisdiction; 
(2) that the receivership deprived 
libelants of their standing to sue; and 
(3) that the court should decline 
jurisdiction because both of the par- 
ties were Cuban corporations and the 
agreements stipulated for the exclu- 
sive jurisdiction of the Cuban court. 
The court overruled the exceptions 
and denied the motion. It held that 
admiralty jurisdiction either in per- 
sonam or in rem extended to some 
of the claims asserted in the libel and 
that therefore the admiralty court 
had jurisdiction at least to that ex- 
tent. It rejected any extra-territorial 
force of the sequestration order issued 
without judicial proceedings in Cuba. 
Finally, it refused to apply the doc- 
trine of forum non conveniens since, 
in its opinion, it was “very doubtful 
whether libelant can hope to receive 
justice in Cuba.” 

Kalyvakis v. The T.S.S. Olympia, 181 
F.Supp. 32 (S.D.N.Y. 1960) involves 
an interesting illustration of the in- 
creased awareness of the bench and 


bar of choice-of-law problems arising 
in maritime controversies, prompted 
by the U.S. Supreme Court decisions 
of Lauritzen v. Larsen, 345 US. 571 
(1953) and Romero v. Internat'l 
Terminal Operating Co., 358 US. 
354 (1959). In the case at bar, libel- 
ant, the assistant steward aboard the 
T.S.S. Olympia, found $3,010 in U.S. 
currency on the floor of a_ public 
men’s room on the upper deck of 
the vessel when she was moored at 
a pier in the North River, New York, 
receiving passengers for an imminent 
sailing. The libelant is a Greek na- 
tional, respondent a Greek corpora- 
tion with business offices in New 
York; the ship is documented under 
Liberian law and flies the Liberian 
flag. The libelant deposited the 
money with respondent to be held for 
the true owner if he should make a 
claim. After expiration of three years 
without such claim having been inter- 
posed, libelant asked for the return 
of the money. Respondent resisted 
and contended that it was entitled to 
the money for the reason that Li- 
berian law controlled the controversy, 
and that by its terms the common 
law of England was applicable which 
preferred the owner of the premises 
over the finder. The court decided 
in favor of the libelant. As a thresh- 
old question it held that it was the 
proper forum to adjudicate the con- 
troversy on the merits since the 
Olympia had only nominal contacts 
with the country of her flag and since 
the matter could be litigated most 
economically and expeditiously in 
New York. In the absence of any 
general maritime law on_ finder’s 
rights, the court held that not Li- 
berian law but the law of the State 
of New York controlled the disposi- 
tion of the funds in issue, and that 
by that law the finder, of articles lost 
or abandoned in a public place was 
entitled to it against all except the 
true owner. 


Firipis v. The S/S Margaritis, 181 


F.Supp. 48 (E.D.Va. 1960) involves 
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suffered by a Greek seaman on a 
vessel flying the flag of the Republic 
of Honduras while in drydock for 
minor repairs at Norfolk, Virginia. 
Title to the ship was in a corporation 
organized under the laws of Liberia. 
At the time of the accident 20% of 
its stock was owned by an American 
citizen, the remaining portion by 
Greek nationals. The vessel had 
never visited Liberia, Greece, or 
Honduras. The court held that, un- 
der these circumstances, it was the 
proper forum and that American 
general maritime law, as well as the 
Jones Act, governed the rights of 
libelant and that he was entitled to 
the appropriate decrees in rem and in 
personam. 

Gantuz v. Dominican Steamship Line, 
198 N.Y.S.2d 421 (Sup.Ct., Spec. 
Term 1960) presented another ele- 
ment which impelled the court to 
retain jurisdiction over the claim of 
a foreign seaman against a foreign 
shipowner by reason of an injury 
sustained in American waters. In that 
case the plaintiff was a citizen of the 
Dominican Republic, the vessel was 
flying the flag of that country, and 
her owner was a Dominican corpo- 
ration. However, the plaintiff was a 
resident of the United States and 
alleged that he would be imprisoned 
in the Dominican Republic for hav- 
ing instituted the suit in question 
and for having submitted an affidavit 
that he desired to acquire U\S. citi- 
zenship. As a result the court con- 
cluded that relegating plaintiff to a 
forum “that is lacking in due process” 
would be unwarranted. 


Andretto Bank A.G. v. Goodbody & 
Co., 194 N.Y.S.2d 818 (N.Y.Sup.Ct., 
Spec. Terrr™ 1959). Motion for dis- 
missal for legal insufficiency of causes 
of action stated in complaint. Two 
counts sounded in libel and one in 
general tort. They were based on 
certain publications by defendant in 


the liability for serious bodily harm Politis v. The S/S Oakhurst, 177 


II. Commercial Matters 
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F.Supp. 761 (E.D.Va. 1959) arose 
out of an accident in which libelant, 
a Greek national serving as Second 
Engineer on a vessel owned by a 
British corporation and flying the flag 
of the United Kingdom, was injured 
on the high seas off the coast of 
Korea. Libelant received initial treat. 
ment in an American Army hospital 
in Korea and thereafter returned to 
his home in Egypt. Subsequently, he 
went for further treatment to Rotter. 
dam. There he was advised, after 
some time, that nothing further could 
be done for his physical restoration. 
Libelant thereupon initiated the pres- 
ent action for indemnity, mainte. 
nance, and cure in the United States, 
but, following this step, accepted 
£1,250 in settlement of his claim. 
On a motion to dismiss the libel on 
the ground of accord and satisfaction 
the court expressed some doubt as 
to the proper law governing the 
validity of a release executed in the 
Netherlands by a Greek seaman em- 
ployed on a British vessel for the 
settlement of a claim arising on the 
high seas near Korea, but finally 
applied the law of the forum in 
view of the willingness of the proc- 
tors of both parties to be bound 
thereby. It held that the release was 
effective but did not deprive libelant’s 
proctors of their lien for their serv- 
ices. As to the claim for wages the 
court indicated that British law was 
controlling, rather than the Greek 
Collective Agreement, since libelant 
had signed British articles according 
to British law and the vessel flew the 
flag of the United Kingdom. 






Switzerland, and accordingly the law 
of that country governed. Plaintiff 
alleged that the publications in issue 
constituted actionable wrongs under 
Swiss law and set out the controlling 
provisions. Defendant based its mo- 
tion on the ground that the publi- 
cations were not libelous per se and 
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that plaintiff had failed to allege 
intrinsic facts to make them defama- 
tory and to allege special damages. 
The court held that plaintiff had 
suficiently alleged that publication 
constituted an actionable wrong un- 
der the applicable foreign law and 
that he was not bound to follow the 
rules of pleading applicable to libel 
actions under local law. 


First Nat. City Bank of N.Y. v. In- 


ternal Rev. Serv., 271 F.2d 616 (2d 
Cir. 1959). Application by the First 
National City Bank of New York to 
vacate or modify a subpoena duces 
tecum for the production of certain 
bank records relating to the account 
of a Panamanian corporation and 
allegedly kept at applicant’s branch 
bank in the Republic of Panama. 
Applicant, in support of its request, 
argued inter alia that the production 
of the records in question would 
violate the constitution and laws of 
the Republic of Panama and estab- 
lished principles of international law. 
The court refused to grant the peti- 
tion, but reserved the right of appli- 
cant to litigate the governing Pan- 
amanian law more fully in possible 
contempt proceedings. Art. 29 of the 
Panamanian constitution guarantees 
the inviolability of correspondence 
and other private documents “except 
by provision of a competent authority 
and by means of legal formalities.” 
The court held that applicant had not 
submitted sufficient proof to show 
that the Bank, rather than its cus- 
tomer, could invoke this privilege or, 
if so, could not waive it and that the 
constitutional exception covered only 
Panamanian court orders and not 
also proceedings abroad. The court 
further doubted whether the appli- 
cability of articles 88 and 89 of the 
Panamanian Commercial Code, which 
proscribe examinations of the ledgers 
of merchants, extended to applicant, 
especially in view of the fact that 
the Panamanian government when 
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licensing the branch operations of 
applicant must have known that the 
Bank was subject to supervision by 
American authorities. 


Klekamp v. Blaw-Knox Company, 179 


F.Supp. 328 (S.D. Cal. 1959). Action 
for breach of his employment con- 
tract by a piping engineer who was 
employed to work on a construction 
job in Venezuela under a contract 
which defendant’s Venezuelan sub- 
sidiary had entered into with the 
Government of Venezuela. The con- 
tract was alleged to be for a two- 
year period. During the negotiations, 
which were conducted in a Pitts- 
burgh hotel, plaintiff received a leaf- 
let entitled “Terms of Employment” 
which included a paragraph relating 
to termination of employment and 
set forth the Venezuelan law relating 
to termination by either the employee 
or the employer. According to that 
law an employer may terminate the 
employment, for other than just 
cause, at any time upon payment of 
a specified liberal termination indem- 
nity. Defendant’s Venezuelan sub- 
sidiary had complied with these 
conditions. The court held that Vene- 
zuelan law controlled either because 
of incorporation into the contract or 
on general principles of conflicts of 
law and that consequently defendant 
was entitled to judgment in its favor. 


Tsacoyeanes v. Canadian Pacific Rail- 


way Company, 162 N.E.2d 23 (Mass. 
1959). Action in tort for injuries 
sustained by a passenger on defend- 
ant’s train, by reason of successive 
jolts which occurred while she was 
preparing to detrain at the station 
in Toronto. The court sustained ver- 
dicts for plaintiff, proceeding on the 
theory adopted by plaintiff's counsel 
that, in the absence of a showing to 
the contrary, the common law of 
Ontario, so far as material to the 
decision of the case, was identical 
with that of Massachusetts. 
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III. Family Relations 


A number of cases involved the 
validity of Mexican divorces. 


Beck v. Beck, 195 N.Y.S.2d 977 (N.Y. 
Sup.Ct., Spec. Term, 1959) was an 
action by the putative second spouse 
to have the marriage between her 
and defendant declared to be null 
and void and the issue of this puta- 
tive marriage to be the legitimate 
child of both. Although the court 
was of the opinion that an action 
for annulment, rather than a declara- 
tory judgment, would be preferable 
it declared the marriage between the 
parties to be a nullity and the issue 
to be the legitimate child of plaintiff. 
The Mexican divorce from defend- 
ant’s first spouse was of the mail 
order type, but plaintiff had not par- 
ticipated in the deal and honestly 
believed defendant to be validly 
divorced. 

Shor v. Shor, 194 N.Y.S.2d 784 (N.Y. 
Sup.Ct., Spec. Term 1959) involved 
an action for separation or annul- 
ment of a purported marriage. Plain- 
tiff traveled with defendant to Mexico 
in full knowledge that the latter was 
married and undivorced. In Mexico 
defendant obtained an ex parte di- 
vorce and, within a few minutes after 
obtaining the decree, went through 
a civil marriage ceremony with plain- 
tiff. The court held that under the 
circumstances of this case the parties 
were never husband and wife and 
that therefore plaintiff was not en- 
titled to the relief prayed for. 

In re Katzeff, 195 N.Y.S.2d 908 (N.Y. 
Sup.Ct., Spec. Term 1959) dealt with 
the petition by his mother for the 
custody of her 14-year old son. The 
boy was living with his father who 
had abandoned the family in 1957 
and thereafter commenced living 
with another woman. He took the 
boy from summer camp without the 
consent of the mother. His marital 
status was nebulous as documents 
purporting to establish a Mexican 


divorce between plaintiff and_ her 
husband were introduced in evidence, 
but the mother at no time had sub. 
mitted to the jurisdiction of the 
Mexican court. The court held that 
under the circumstances the mother 
should have custody of the child, 
despite the fact that the father had 
greater financial ability and better fa. 
cilities to take care of the boy than 
petitioner. 


Application of Lang, 193 N.Y.S.2d 763 


(N.Y.Sup.Ct., App. Div. 1959) was 
a habeas corpus proceeding by the 
father, a Swiss national, to recover 
custody of two boys awarded him 
by a Swiss court following a Swiss 
divorce of the parents. The chil- 
dren had been spirited away to 
New York from Switzerland by 
their mother in violation of Swiss 
law. The father, after invoking the 
aid of the New York courts to 
recover custody of both children dur- 
ing the pendency of the proceed- 
ings, in turn abducted the younger 
boy back to Switzerland in vio 
lation of a stipulation made to the 
New York court. The New York 
tribunals had to determine litigation 
on basis of this sequence of events. 
The court below (190 N.Y.S. 2d 
232) dismissed the writ because of 
the petitioner's misconduct and 
awarded custody of the remaining 
boy, for a period of six months, to 
the mother. On appeal by the father 
the Appellate Division reversed. It 
was of the opinion that the children 
should be united and that, under 
the particular circumstances, the 
Swiss courts, as the courts of the 
domiciliary state, were the appro- 
priate tribunals to make a long-range 
disposition of the custody question 
for both children. True, the father 
was guilty of contempt of the New 
York courts, but the welfare and 
interest of the children required that 
the dignity of the courts should not 
be vindicated at their expense. Ac 
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cordingly, comity offered the key to 
the proper disposition of the case. 
Arpels v. Arpels, 193 N.Y.S.2d 754 
(N.Y.Sup.Ct., App. Div. 1959) was 
a suit to enjoin the further prosecu- 
tion in France of an action for di- 
vorce. Defendant husband was a 
native and citizen of France. Plain- 
tif wife was a native of Monaco, 
and at the time of the suit apparently 
a French subject but a resident of 
New York. Defendant, being one of 
the principal stockholders of Van 
Cleef & Arpels, Inc., which owns and 
operates jewelry shops in the United 
States, had substantial business in- 
terests in this country, but he also 
owned property in France. He main- 
tained a permanent place of residence 
in his home country and in recent 
years visited the United States occa- 
sionally. In 1954 while both parties 
were in the United States the plaintiff 
instituted an action for judicial sepa- 
ration in the New York Supreme 
Court which terminated with a de- 
cree incorporating a separation agree- 


ment which provided $18,000 an- 
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nually for the support of the wife and 
stipulated it would survive any action 
for divorce in New York or else- 
where. Plaintiff returned to France 
in 1958 for a visit, and defendant on 
that occasion instituted divorce pro- 
ceedings against her in a French 
court, process being served by leaving 
notice with a maid at plaintiff's place 
of temporary sojourn. The New 
York Supreme Court, Special Term, 
granted a temporary injunction and 
denied husband’s cross-motion for a 
dismissal. The Appellate Division re- 
versed and dismissed the complaint. 
It held that the French court had 
duly acquired jurisdiction over plain- 
tiff and that the rules of comity 
between nations required great hesi- 
tancy by American courts in inter- 
fering with foreign judicial proceed- 
ings in the process of litigation. The 
circumstances of the case did not 
warrant the slightest apprehension 
that the French court would dis- 
regard the New York separation 
decree and the obligation imposed 
thereby. 


IV. Gifts, Trusts, Wills 


In re Geiger’s Estate, 7 N.Y.2d 109 
(N.Y.Ct. of Appeals 1959) deals 
with the disposition of funds payable 
to Iron Curtain country’s nationals as 
distributees of American estates. The 
case arose upon the petitions by an 
American attorney-at-law, a natural- 
ized former citizen of Hungary, in- 
dividually and as attorney in fact 
for a number of distributees still 
living in Hungary, to compel the 
executors of a decedent’s estate to 
pay to him (a) a sum equalling 25% 
of the foreign legatees’ share which 
was assigned to him in consideration 
of legal services rendered in estab- 
lishing the rights of said distributees, 
and (b) $250 monthly for the ac- 
count of each of the foreign bene- 
ficiaries to the extent of their re- 
spective shares, for the purpose of 
transferring to the beneficiaries the 


beneficial use of their funds in the 
form of so-called IKKA packages, 
an approved form for sending neces- 
sities to persons residing in Hungary. 
The Surrogate (175 N.Y.S.2d 588) 
denied both petitions and held that 
payments should be withheld pur- 
suant to N.Y.Surrogate’s Court Act 
§ 269. He indicated that he dis- 
trusted the purported assignment and 
felt that the proposed mode of trans- 
fer did not assure that the bene- 
ficiaries would come into the enjoy- 
ment of the property. The Supreme 
Court, Appellate Division, affirmed 
(185 N.Y.S.2d 588) the order of the 
Surrogate, and its judgment was 
affirmed in turn by the Court of 
Appeals. That court held that the 
beneficiaries, as domiciliaries of an 
Iron Curtain country, had no power 
to assign funds withheld from them 
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pursuant to N.Y.Surrogate’s Court 
Act § 269. It pointed out, however, 
that the petitioner was entitled to 
reasonable attorney’s fees fixed by 
the court and chargeable to the fund 
pursuant to N.Y.Surrogate’s Court 
Act § 231-b. 

In re Cordo’s Estate, 196 N.Y.S.2d 
529 (N.Y., Surrogate’s Court, Queens 
Cy. 1959) involved an application of 
the public administrator for the 
construction of a will executed in 
Italy and admitted in New York to 
probate. Italian C. C. § 542 provides 
that a testator who dies leaving a 
surviving spouse and several children 
may only dispose of one third of his 
assets, while the remaining two 
thirds go to the children subject to 
a life interest on one fourth of this 
quota for the benefit of the spouse. 
The will in question named the 
son as heir of the free quota and 
devised the remainder to that son 
and three daughters “as provided by 
law,” specifying that the son’s com- 
bined share should include the family 
home and personal property. The 
court construed the will in accord- 
ance with the governing section of 
the code, allocating one third of the 







Three cases dealt with the right of 
alien heirs or legatees living in coun- 
tries with Communist governments 
to inherit from intestates domiciled 
in states of the United States pos- 
sessing so-called reciprocity statutes. 
Two of them arose in Oregon and 
one in Montana. 


In re Christoff’s Estate (State Land 
Board v. Rogers), 349 P.2d 255 (Ore. 
1959) was a controversy between the 
United States Attorney General, as 
Alien Property Custodian, represent- 
ing the interests of certain Bulgarian 
heirs, and the State of Oregon assert- 
ing escheat, with respect to the per- 
sonal property left by several in- 
testates domiciled in Oregon, and 
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estate to the son and the balance to 

the four children in equal share; 

subject to a life estate for the benef 

of the mother, with the direction 

that the home and the chattels, to 
the extent that they do not exceed 
the son’s share, should be distributed 
to him in kind. 

Stephens v. Domestic & Foreign Mis. 
ston Society, etc., 197 N.Y.S.2d 369 
(1959) was an action by the heirs at 
law of the Rev. John G. Bawn for 
judgment that a testamentary trust 
had failed. The will had established 
a trust for the purpose of founding a 
missionary training school for Chi- 
nese girls and young women. The 
will was admitted to probate in 1928 
but: the Japanese invasion in 1935, 
World War II, and subsequent politi- 
cal developments made compliance 
with the exact terms of the will im- 
possible. The court ruled that appli- 
cation of the cy pres doctrine war. 
ranted utilization of the income from 
the trust for relief of the Chinese of 
the Dispersion and allied purposes 
in consonance with an order issued 
previously upon application of the 
defendant trustee under Civil Prac- 
tice Act, art. 79. 





deceased in the period between 1940 
and 1945. The Oregon statute in 
force at the time of the deaths of 
the intestates predicated the right of 
non-resident aliens to take personal 
property by descent or inheritance 
upon the right of US. citizens to take 
such property in the countries of such 
aliens and to receive, by payment in 
the United States, moneys originat- 
ing from such estates. The court 
agreed with the finding of the court 
below that the currency control law 
in force in Bulgaria at the critical 
dates did not assure American cit 
zens the payment of the proceeds of 
a Bulgarian inheritance as a matter 
of right. Accordingly, it held that 
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the personal estate in issue had 
passed to the state by escheat. 

In re Stoich’s Estate, 349 P.2d 255 (Ore. 
1960) was a controversy between the 
State of Oregon claiming escheat, 
and various heirs residing in Yugo- 
slavia, of two deceased persons in 
Oregon. The deaths occurred in 1953. 
The new reciprocity statute of Ore- 
gon, enacted in 1951, predicated the 
right of aliens residing abroad to 
take real or personal property in 
Oregon by succession or will, inter 
aia, upon the right of citizens in 
the United States to receive by pay- 
ment in the United States money 
originating from estates of persons 
dying in the respective foreign coun- 
try. The court found that American 
citizens had no such right in 1953, in 
view of the Foreign Exchange Law 
of Yugoslavia, as applied at that 
time, and accordingly held that Yu- 
goslavian heirs could not take by 
succession occurring at such dates, 
unless the Oregon statute was super- 
seded by some applicable treaty. The 
court then examined the Convention 
of 1881 for Facilitating and Develop- 
ing Commercial Relations between 


Serbia and the United States and 
held that Art. II of this treaty regu- 
lated only inheritance rights of na- 
tionals of either party who are within 
the territory of the other, and not 
those of foreign nationals abroad. An 
exchange of notes in 1958 between 
the State Department and the Yugo- 
slavian Embassy regarding the effect 
of Article II was held not to affect 
the conclusion reached by the court. 


In re Ginn’s Estate, 347 P.2d 467 


(Mont. 1959) likewise involved a con- 
troversy between Yugoslavian heirs 
and an American state claiming by 
escheat in view of its reciprocity 
statute, in the instant case the State 
of Montana. The death of the in- 
testate occurred in 1955. The Consul 
General of Yugoslavia proved the 
necessary reciprocity at that time by 
testimony as to the controlling trea- 
ties, laws and regulations, and by 
evidence showing that there were 
recent instances where American 
heirs had received Yugoslavian in- 
heritances. Accordingly, the court 
affirmed the judgment of the court 
below in favor of the heirs in Yugo- 
slavia. 


VI. Public Law Matters 


Three of the recent cases in this 
section involve interesting problems 
of the law of extradition. 


Gallina v. Fraser, 177 F.Supp. 856 
(D. Conn. 1959) was a habeas corpus 
proceeding brought by relator who 
was to be extradited for the crime 
of aggravated robbery of which he 
had been convicted in absentia, after 
his escape to the United States, by 
the Court of Assizes of Caltanisetta 
on May 30, 1949 and for which he 
had been sentenced to imprisonment 
and a fine. Relator based his claim 
for release on five grounds: (1) that 
there was no valid and subsisting 
extradition treaty in force with Italy; 
(2) that, if such treaty was validly 
reinstated after the war, it did not 


cover crimes committed before the 
conclusion of the peace treaty; (3) 
that extradition after conviction in 
absentia violated due process; (4) 
that the sentences imposed by the 
Italian tribunal covered extraditable 
and non-extraditable offenses; and 
(5) that the offenses in question were 
excepted from extradition as having 
a political character. The court ruled 
against relator on all five grounds. 
The court held that the extradition 
treaty with Italy, though suspended 
during the hostilities, was validly re- 
vived thereafter by notification to 
Italy pursuant to a stipulation con- 
tained in Article 44 of the Multilat- 
eral Treaty of Peace with Italy, and 
that the procedure followed was not 
violative of Art. VI of the U.S. Con- 
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stitution. The court held, secondly, 
that the reinstatement covered of- 
fenses committed during the period 
of suspension. It held further that 
extradition following a conviction in 
contumaciam was not violative of 
due process as long as there was suf- 
ficient evidence that the person to 
be extradited was guilty. The court 
conceded that the relator could be 
extradited only to serve the portion 
of his sentence allocated to the ex- 
traditable crime and not that cover- 
ing nonextraditable offenses. It held, 
however, that there was no reason 
to suspect that Italy would not live 
up to this limitation considered to 
be an established rule of international 
law and comity. Finally, the court 
found thet the evidence did not sup- 
port relator’s claim of the political 
nature of his offense. 

Application of D’ Amico, 177 F Supp. 
648 (S.D.N.Y. 1959). This case like- 
wise dealt with an extradition to 
Italy and involved issues substan- 
tially identical with the three first 
ones listed in connection with Gallina 
v. Fraser, digested above. The court 
reached the same conclusions as the 
sister court and dismissed the writ of 
habeas corpus. 

Ramoz v. Diaz, 179 F.Supp. 459 (S.D. 
Fla. 1959). Proceedings instituted by 
the Vice Consul of the Republic of 
Cuba for the extradition of two per- 
sons charged with the murder of a 
prisoner at Havana on January 10, 
1959. The defendants were appre- 
hended and claimed to be entitled to 
a release for the reason that the crime 
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in question was of a political charac. 
ter and therefore not an extraditable 
offense under Art. VI of the extradj- 
tion treaty of 1904/26 between the 
United States and Cuba. The cour 
found that the defendants were 3 
captain and a corporal respectively 
in the revolutionary force of Fidel 
Castro and, on the night in question, 
in charge of a roundup of enemies 
of the new government. The prisoner 
shot was among the persons thus 
collected. He was shot by defendants 
in the belief that he was trying to 
escape. Subsequently it was found 
that the prisoner was a prominent 
member of the Communist organiza. 
tion in Cuba and the Cuban govern. 
ment desired to punish defendants 
in response to wishes of that or- 
ganization. The court held that un. 
der these circumstances the offenses 
charged were of a political character 
and denied proceedings for extra- 
dition. 


Ying v. Rogers, 180 F.Supp. 618 (D.C. 
1959) held that Hong Kong was a 
country within the meaning of § 
U.S.C.A. § 1253 specifying the coun- 
tries to which aliens may be deported. 
Among these is the “country from 
which such alien entered the United 
States.” In the instant case the de. 
portees, two Chinese crewmen who 
had overstayed their authorized time, 
had arrived from Hong Kong. The 
court concluded that the British 
Crown Colony was a country within 
the terms of the section cited. 
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Book Reviews 








REcENT LITERATURE ON INTERNATIONAL ARBITRATION 


Domxe, M. (Ed.). International Trade Arbitration. A Road to World-Wide 
Cooperation, New York: American Arbitration Association, 1958. Pp. ii, 
311. 


General recognition of the merits of arbitration has been handicapped for a 
variety of reasons. In view of the private character of the proceedings, awards 
which settled past disputes are not available for analysis as are published 
digests of court decisions. The misconception of arbitration as a procedure 
which “ousts the jurisdiction of the court” still persists sufficiently to prevent 
the general realization that arbitration as an institution is complementary 
to court proceedings and subject to court jurisdiction. Proponents of arbitra- 
tion have persistently engaged in efforts to spread more information about 
arbitration in order to overcome these misconceptions. The volume under 
review published under the auspices of the Charles L. Bernheimer Arbitration 
Education Fund contributes greatly to this effort of arousing general interest 
and presenting the important facets of arbitration. The volume is introduced 
by a short preface by Ludlow S. Fowler, Chairman of the Committee on Ar- 
bitration of the New York Chamber of Commerce, followed in well-organ- 
ized sequence by the individual contributions of international authorities on 
the subject. 

Part I covers the Economic Aspects of international arbitration. The treatise 
by Professor Quincy Wright on the subject of “Arbitration as a Symbol of 
Internationalism” reviews the historical role played by arbitration in main- 
taining international peace where power politics have failed. Professor Rich- 
ard N. Gardner on “Economic and Political Implications of International 
Commercial Arbitration” analyzes the role of international arbitration in the 
achievement of the free world’s four objectives: prosperity, security, freedom, 
and justice. In “Economic Integration and International Commercial Arbi- 
tration,” Ernst J. Cohn points out that in problems presented by rapidly pro- 
gressing economic integration, referring particularly to the European Market 
Treaty, objections of national or sectional interests in the execution of “for- 
eign awards” may be overcome by the recognition of such awards if made 
under the auspices of an appropriate international agency; the increasing 
number of international cases renders the problem quite urgent; the choice 
now is not between national laws or specific courts on the one hand and 
arbitration on the other hand, but between internationalization in interna- 
tional legal relations on the one hand and absence of legal remedies on the 
other hand. Morris S. Rosenthal under the title of “A Businessman Looks at 
Arbitration” analyzes the specific needs of businessmen to resort to arbitration 
and to secure its effectiveness by assurance that a party to an arbitration agree- 
ment can not afterwards refuse to arbitrate, and that an award should be en- 
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forceable in another country, especially in the loser’s country; he urges that 
inclusion of arbitration clauses in contracts and a wider acquaintance of 
businessmen with arbitration techniques is a prerequisite to the anticipated 
increase of international transactions between the various nations whose num. 
ber is steadily increasing as more and more achieve political independence. 

Part II deals with Treaty Problems reflected by United States treaty policies 
in two periods, 1920-1946 and 1946-1957, analyzed by Charles H. Sullivan 
and Herman Walker, Jr., respectively. In the earlier phase the United States 
did not actively participate in international commitments, witness the absence 
of the United States from the 1923 and 1927 Geneva agreements, although 
evidence shows general interest and a desire for realistic assessment of the 
obstacles involved. Subsequently, with the acceptance of a prototype pro- 
vision in United States treaties, assuring at least that arbitration awards shall 
not be deemed unenforceable merely on the grounds that the place designated 
for arbitration proceedings is outside the territory where enforcement js 
sought or that the nationality of arbitrators is not that of one of the countries 
involved, the United States at least opened the way to broader treaty-making 
possibilities despite the difficulties involved in the absence of uniform arbitra. 
tion laws. 

Part III deals with the International Machinery for the Settlement of Trade 
Disputes. The study of Professor Louis B. Sohn covers “Proposals for the 
Establishment of a System of International Tribunals” and explores four 
methods of approach: first, national claims tribunals established in each state 
and composed of persons trained in international law and bound to apply 
general (rather than locally interpreted) law; second, international claims 
tribunals, to be established at the discretion of the government on whose ter. 
ritory the tribunal would operate, with reciprocity arrangements and proce. 
dures for appointment of its members based on mutual agreement of the 
respective countries; third, appellate tribunals to which individual claimant 
would have access even if their own state would refuse access to the Inter- 
national Court of Justice; and fourth, interpretation of treaties, such function 
to be assigned to available tribunals or special international courts primarily 
for the purpose of interpreting multipartite treaties or reviewing national 
court decisions in order to insure uniform interpretations by all parties so 
bound. The treatise of Walter Hollis on “Dispute Settlement under the Gen- 
eral Agreement on Tariffs and Trade” is devoted primarily to the discussion 
of Article XXIII of the Agreement and concludes that although there has 
been wide use of this procedure, most complaints brought under it for viol- 
tion of an obligation under the Agreement have been settled without resort 
to the ultimate sanction of retaliation available under this Article. 

In Part IV covering State Trading, Professor Ignaz Seidl-Hohenveldern on 
“Commercial Arbitration and State Immunity” points out the difficulties 
which may arise from the power of a state or state-owned enterprise engaged 
in commercial activities to invoke its immunity to avoid submission not only 
to the courts of another state, but also to arbitration proceedings to which it 
may have originally agreed. The ideal solution would be the adoption of the 
1954 resolution by the Institut de Droit International according to which state 
immunity should apply only to the state’s acta jure imperti but not to its acta 
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jure gestionis, and the determination of the category into which a state action 
would fall should be made according to the /ex fori. Apart from the approach 
of communist states, i.e., that state trading represents acta jure imperu, there 
are many additional difficulties, and the best guaranty that a state would not 
rely on its immunity to avoid arbitration to which it has already agreed, lies 
in the risk it would assume by ruining its credit reputation. John N. Hazard 
on “State Trading and Arbitration” deals primarily with the USSR and 
similar trading systems’ insistence on arbitration in the communist-type coun- 
try. Although arbitration proceedings in those countries appear to follow the 
generally accepted procedural features, the suspicion may arise that the arbi- 
trators from panels consisting of local citizens, although elected by the parties, 
may not be sufficiently unbiased. Difficulty in obtaining admission of non- 
USSR lawyers to represent a party from the free world, delay in publishing 
complete collections of decisions by Soviet arbitration tribunals also contribute 
to the suspicion with which Soviet requests for acceptance of their arbitration 
system have been received. Samuel Pisar on “Treatment of Communist For- 
eign Trade Arbitration in Western Courts” throws light on the approaches of 
Western courts to the general difficulty in believing that arbitration tribunals 
in the communist world, being creations of the state, could be competent and 
independent. Two extreme cases are presented: in one, the Superior Court of 
Zurich found that a Czechoslovak arbitration tribunal was incapable of af- 
fording the necessary equality of the parties to ensure an independent deter- 
mination and that its awards were therefore contrary to Swiss public policy. 
In the other, the New York State Supreme Court overruled the United States 
party’s contention that the Soviet arbitration tribunal was disqualified; the 
Court so held because the party in question knowingly accepted the condi- 
tions of Soviet arbitration, although the Court also hinted that the party may 
yet find relief in a United States court if, after it had complied with its con- 
tractual obligation to submit to arbitration, the foreign award should indicate 
denial of its rights or absence of fair and impartial determination. Since arbi- 
tration is the best method of settling disputes amidst the ideological and 
political cleavage between East and West, the ultimate solution may lie in the 
fundamental principle of arbitration according to which a party, who volun- 
tarily submits to an arbitrator with the knowledge of such arbitrator’s ties to 
the opposing party, is deemed to have waived otherwise valid objections; yet 
before East-West trade could be carried on on this basis, complete and wide- 
spread understanding of the nature and defects of the principles of foreign 
trade dispute adjudication behind the iron curtain is necessary. 

Part V covers Comparative Views on Arbitration Practice. In “A Compar- 
ison of British and American Policies on International Commercial Arbitra- 
tion,” Clifford J. Hynning reviews the historical background of arbitration. 
Although the beginnings were hostile in England, since early common law 
had established that private settlements tended to “oust the jurisdiction of 
the court,” gradually the rapid growth of international commercial arbitra- 
tion in London led to the most modern evolutionary developments. So while 
England is a party to the 1923 and 1927 Geneva agreements, the United States 
has remained opposed to multilateral conventions. The United States Arbitra- 
tion Act of 1925 overcomes in part at least the difficulties arising from con- 
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flicting state laws. More evolution is required, however, and would have inter. 
national significance as the center of international trade is shifting from 
London to the United States. William Catron Jones in “History of Commer. 
cial Arbitration in England and the United States: A Summary View,” te. 
views the history of arbitration from the judgment of Paris to the present, 
The existence of arbitration is of course old, but to trace in detail its history 
is difficult because it eludes definition in view of the many forms it may take 
and, since usually no public records are available of past proceedings. The 
understanding of arbitration in its historical context is nevertheless important, 
since without such understanding it would be quite difficult to grasp the 
function and true nature of arbitration. Before advocating or attacking the 
use of arbitration, its effect should be studied from the evolutionary point of 
view of the particular area, lest the institution of arbitration be encouraged 
under unsuitable conditions. Pieter Sanders in “Arbitration Law in Western 
Europe: A Comparative Survey” analyzes features of arbitration. from the 
point of view of their effect on potential unification of laws on arbitration, 
The controversial institution of the “amiable compositeur” is considered as 
one of the main obstacles to unification. As to the award, it also presents too 
many varying characteristics in individual states which are in the way of 
unification. The reasons for the award must be stated by the arbitrators in 
some countries, but not in others, rules for enforcement and recourse are also 
too diverse; the first practical step toward unification may lie in uniform time 
limits within which remedies against the award are available. While the uni- 
fication of laws will take some time, quicker results may be expected from 
multilateral or bilateral treaties regulating arbitral proceedings and enforce. 
ments of awards. Charles Carabiber discusses “Conditions of Development of 
International Commercial Arbitration,” such as adoption of uniform laws, 
formation of national and international arbitration centers within the frame- 
work of chambers of commerce and other trade or economic organizations, 
educational programs. Specifically poignant is the suggestion that govern- 
ments will have to abolish restrictions on the validity of arbitration clauses in 
contracts to which governments are parties; this is quite important as govern- 
ments assume increasingly active roles in national and international econ- 
omies. Although it is difficult to produce statistics on the outcome of 
completed arbitration proceedings, the author obtained data from several ar- 
bitration centers of long standing leading to the conclusion that 85% of arbi- 
tration awards are voluntarily complied with. 

Part VI deals with Uniform Laws. Kurt H. Nadelmann discusses the rela- 
tive merits of the two methods available for the unification of law under the 
title “Uniform Legislation vs. International Conventions.” As far as the 
obstacles are concerned, obtaining ratification of an international convention 
may be as difficult as enacting new legislation, but an international convention 
may freeze the law whereas national legislatures may be more amenable to 
modifications when required. The difficulty in unifying private international 
law through multilateral convention lies in the different approaches of in- 
dividual countries; consequently, more could be achieved on the regional 
level, through uniform model laws adapted to each country’s constitutional 
procedures and specific needs. Charles G. Fenwick on “Inter-American Com- 
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mercial Arbitration” reviews the history of the Draft Uniform Law on Com- 
mercial Arbitration initiated by the Pan American Union through the Amer- 
ican Arbitration Association and Council on Inter-American Relations. The 
basic features of the draft were the definition of validity of the arbitration 
clause, the jurisdiction of arbitration tribunals, the appointment of arbitrators, 
and the enforcement of the award. Subsequent modifications were made in 
the draft with respect to the application of the arbitration clause, the juridical 
nature of the award and its compulsory force. Supported by the 1956 resolution 
of the Pan American Union, recommending that the American Republics 
adopt the draft law in accordance with their constitutional procedures, it is 
now available for adoption by the individual American governments. Eu- 
genio Minoli in “An Italian Approach to Uniform Arbitration Laws,” after 
a review of arbitration history in Italy, reaching back to Roman civil proce- 
dure and Roman magistrates, describes Italian participation in proposals for 
modern international arbitration. The difficulty lies in the variety of contract 
laws and rules of civil procedure resulting in often unsurpassable conflicts 
when the adoption of multilateral treaties or international conventions is 
considered. Unification of laws is desirable, but it is practicable—at least in 
the beginning—only on regional levels among nations with similar legal 
structure, such as the European civil-law states. This will have more than 
theoretical significance with the emerging European Common Market. Mario 
Matteucci in “Utopia and Reality in the Realm of Arbitration” analyzes the 
need of businessmen for a brief code of procedure which would guarantee 
well conducted arbitration proceedings without surprises. What existing 
arbitration organizations, such as the American Arbitration Association and 
the Arbitration Court of the International Chamber of Commerce, have in 
that respect achieved in the contractual field should now be carried over to 
the legislative one, safeguarding contractual freedom by the clause which al- 
lows parties to exclude the application of the uniform law. 

Part VII covers Enforcement of Foreign Awards. Walther J. Habscheid 
analyzes the problems involved in “Unification in the Enforcement of For- 
eign Awards” from several angles, among which the most important are: 
first, on the basic concept of unification, since a super-national award is not 
practical in the absence of a super-national legal system and the national legal 
system must be relied upon for the enforcement of a foreign award, the Draft 
Convention of the Economic and Social Council of the United Nations ap- 
propriately subjects the arbitral procedure and the award to the law of the 
country of the award, and the enforcement of the award to the law of the 
country in which the award is sought to be relied upon. Second, on the 
definition of a “foreign award,” the proposal is made that an award is to be 
considered foreign if based on foreign procedural law or—in case of doubt— 
if the parties had agreed on foreign procedural law, or—lacking such agree- 
ment—if the award was not rendered in the country of execution. Sam Kagel 
proposes “An International Registry for Arbitration Awards” through an in- 
ternational agency with authority to approve or recognize awards which 
qualify by meeting certain conditions, whereupon such awards would have the 
status of a judgment entitled to automatic enforcement. Karl Siegert in 
“Universal, Regional and National Measures to Further International Com- 
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mercial Arbitration” analyzes approaches to overcome jealously guarded 

national sovereignties by an exequatur with universal validity. Among addi- 

tional obstacles encountered are the differences between Continental Euro. 
pean and Anglo-American legal systems, such as the absence in Anglo-Amer. 
ican countries of the requirement to give a reason for the award. 

Part VIII presents Special Legal Problems. Ernest Mezger’s study on “The 
Arbitrator and Private International Law” analyzes the various issues in. 
volving the exequatur of the country of enforcement. When enforcement js 
sought in a country other than the country of origin of the award, the rules 
of international private law, conflicts of law, and differences of procedural 
law become a major problem for judges, arbitrators, and international con. 
ventions. In connection with the “Enforceability of Contractual Agreements 
for Dispute Settlement Abroad,” Sol Neil Corbin points to the conflict be. 
tween the two extreme philosophies: one which claims that it is contrary to 
public policy to submit to a court of the foreign country for the determination 
of contractual provisions, and the other which acknowledges that future dis. 
putes may be resolved by arbitration in a foreign country. The conclusion is 
reached that this conflict is being resolved by judicial philosophy in favor of 
applying the principle of arbitration to contractual provisions for exclusive 
jurisdiction. 

Part IX presents two Examples of Commodity Arbitration, of the Associa. 
tion of Food Distributors of New York, discussed by T. R. Schoonmaker, 
and of the Bremen Cotton Exchange by D. J. Schottelius. 

The Appendices present the text of the 1923 and 1927 Geneva agreements, 
the 1955 United Nations Draft Convention on the Recognition and Enforce. 
ment of Foreign Arbitral Awards, and the 1956 Inter-American Uniform 
Law on Commercial Arbitration. An extensive bibliography closes the 
volume. 

Sanpers, P. (Rapporteur Général). International Commercial Arbitration. 
Union Internationale des Avocats. Paris: Dalloz & Sirey, 1956. Pp. 483. 
This volume presents the results of the studies of the Union Internationale 

des Avocats in the form of a collection of monographs, in both English and 
French, covering the basic principles of the laws and practice of arbitration 
in the United States and sixteen European countries west of the Iron Curtain. 
The Introduction by Pieter’Sanders opens with a warning that the title does 
not imply that arbitration is international in the sense of being free from nz 
tional law and from interference by national courts. The title merely refers to 
the subject matter, viz., arbitration with an international character outside 
of the public field, originating from international commerce, the main source 
of international private arbitration. A discussion of the problems involved in 
the diversity of arbitral law and practice leads to the conclusion that attempts 
at unification of substantive law have been so far largely unsuccessful, except 
within the United States. Attempts toward unification of procedure have been 
more successful, particularly as the result of similarity in the procedural rules 
of the various international arbitration institutions. The principal items cov- 
ered by the individual monographs, each following the same general outline, 
are then introduced. 
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First is the arbitration agreement, with emphasis on the distinction between 
the agreement containing the arbitration clause, designed to cover future dis- 
putes, and the agreement for submission to arbitration, concluded after a 
dispute has arisen. The second item deals with the appointment of the ar- 
bitrators, pointing out the distinction between the “third arbitrator” who 
must concur with the two original arbitrators in order to reach an award, and 
the “umpire” who decides singly. Mr. Sanders here expresses his doubts on 
the desirability of systems in which each party directly appoints an arbitrator, 
thereby prejudicing the impartiality of the proceedings, notwithstanding the 
final word by the third neutral arbitrator. The third item concerns proceed- 
ings. In a special reference to the “amiable compositeur,” considered here 
because of its often misunderstood character, which is an obstacle to unifica- 
tion, we are reminded of the fact that public policy is the limit to the power 
of the “amiable compositeur” and that in that respect he is in the same posi- 
tion as an arbitrator in a country where only one type of arbitrator, i.e., no 
“amiable compositeur,” exists. The special instance of the British system is 
mentioned where the arbitrator may state a particular question of law to be 
decided by the court. The fourth item deals with the award, with a special 
analysis of the distinction between the two systems in which the reasons of 
the award should, respectively, be stated or not stated. The fifth item covers 
the means of recourse, appealability, and nullity of the award. The sixth item 
deals with the enforcement of foreign arbitral awards, including examination 
functions of the courts. 

The individual monographs which follow have each been written by ex- 
perts of the respective country. They follow approximately the same outline, 
with the exception of the discussion of specific features peculiar to certain 
countries, such as, for instance, the Italian feature of “free” or “informal” arbi- 
tration not resulting in an award but only in a recommendation, or the British 
provisions establishing the control functions of the court. The monographs 
are compact and well organized, offer much richer material than quick refer- 
ence manuals of similar size, and lend themselves eminently to comparative 
analysis. 

Simpson, J. L.—Fox, H. International Arbitration. Law and Practice. New 

York: Frederick A. Praeger, 1959. Pp. xx, 330. 

This volume presents a broad survey of the functioning of international 
tribunals, and of the basic principles for the settlement of disputes between 
States and of claims by nationals of one State against another State. After an 
historical review of the development of international arbitration from the 
1794 Jay Treaty to the United Nations, the present modern international tri- 
bunals are discussed. First, the International Court of Justice of the United 
Nations is covered. An analysis of the differences between the relationships 
of the International Court to the United Nations, on the one hand, and of 
the former Permanent Court of International Justice to the League of Na- 
tions, on the other hand, concludes that the International Court is more 
closely identified with the aims and methods of the United Nations and is in 
closer co-operation with the other organs of the United Nations than the 
comparable relationships which existed between the Permanent Court and 
the League of Nations. This close relationship is reflected also structurally: 
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members of the United Nations are ipso facto parties to the International 
Court’s Statute, whereas the Permanent Court was created independently of 
the League Covenant. The composition of the International Court, the elec. 
tion of judges and their qualifications in certain proceedings from the point of 
view of their nationality, and other procedural principles are then discussed, 
concluding with the organization of the various chambers of the Court. Sec. 
ond, the Post-War Tribunals are described, which were established pursuant 
to the peace treaties following the Second World War. Some of these are 
similar to the older mixed commissions acting as negotiators rather than ar. 
bitrators; others offer special features, such as, e.g., the Treaty with Austria 
which relies on diplomatic settlement, or the series of tribunals each with 
jurisdiction over different classes of matter resulting from the post-war 
settlement with Germany, which was made expressly “pending the re-unif- 
cation of Germany.” Third, major patterns for the creation of various ad hoc 
tribunals are presented. These show a trend to dispense with the older prac. 
tice of a sole arbitrator, since the parties are unwilling to rely on the decision 
of a single person and prefer a tribunal of appropriate national and neutral 
composition. 

Following this general description of the various tribunals, their major 
substantive and administrative features are discussed, such as the bases of in- 
ternational jurisdiction, the establishment of arbitral tribunals, presentation 
of evidence, and various procedural topics. Specific issues are dealt with in 
special analyses, such as for instance a study of the Calvo Clause, which re. 
sulted from the reluctance of South-American and other States to submit to 
the traditional rule that local remedies in the country of the party that 
breached the contract must be exhausted before an international claims pro- 
ceeding can be initiated by the State involved; the Calvo Clause, generally 
speaking, is present in a concession or contract granted by a State to a national 
of another State, who is required to renounce the right to claim protection of 
the State of which he is a national. 

The discussion of the major features of the international tribunals with 
a chapter or section devoted to each feature, which is then subdivided to 
a discussion of the respective feature as presented in each type of the various 
tribunals, renders this book very useful for comparative analytical studies, at 
the same time offering also a quick reference manual for proceedings before 
particular tribunals. The text of the Model Rules on Arbitral Procedure 
Adopted by the International Law Commission of the United Nations Gen- 
eral Assembly is reprinted in the Appendix. 

McKe vey, J. T. (Ed.). Arbitration and the Law. Washington, D.C.: B.N.A. 

Inc., 1959, Pp. xix, 202. 

This volume presents the Proceedings of the Twelfth Annual Meeting of 
the National Academy of Arbitrators. The presidential address was delivered 
by Harry H. Platt on the subject of Current Criticism of Labor Arbitration, 
referring not to the constructive criticism offered by parties to arbitration 
which served to reshape the arbitration process, but to a criticism of a new 
coloring which reflects an increasing discontent with arbitration and scepticism 
regarding its usefulness. This kind of criticism raises questions often based 
on conflicting issues, such as for instance objections that arbitration involves 
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either too much or too little “legalism,” that the emphasis should be either 
on a “contract” or a “fairness and equity” basis, that arbitration should be 
either a closed logical system or a mechanism suitable for social engineering. 
Such questions are seldom considered, much less mutually resolved, by the 
parties to arbitration. Consequently, the arbitrator must apply his discretion 
with due regard for the consequences of his action upon the parties’ con- 
tinuing relationship; accordingly, he may emphasize or de-emphasize rule 
and principle, as the occasion requires. The arbitrator respects the bounds 
set by the parties and renders practical judgment with due regard for the con- 
tract as well as the unique aspects of the situation and the claims of justice. The 
critics and parties must determine the kind of arbitration they want, and 
once they have agreed among themselves through the process of collective 
bargaining, they must make their decision known to their arbitrator. 

The proceedings thereafter reflect the grave concern of the Academy over 
the Lincoln Mills decision* in which the Supreme Court held that under 
Section 301 of the Labor Management Relations Act, an agreement to arbi- 
trate grievance disputes is the guid pro quo of the no-strike agreement; that 
the federal court has jurisdiction for specific enforcement; that the substantive 
law to be applied is federal law (not necessarily the United States Arbitration 
Act) to be fashioned by the federal court absorbing state law where ap- 
plicable, and that the jurisdiction of the federal court is not withdrawn by 
the prohibitions of the Norris-LaGuardia Act to issue injunctions in labor 
disputes. Arbitrators generally oppose the court’s power to decide questions 
of arbitrability. Benjamin Aaron presents the thought that the risk of getting 
abad decision from the court as well as from arbitrators is always present, but 
a judicial error has the tendency to become perpetuated as a binding prece- 
dent, whereas an unsound arbitration award is unlikely to be repeated, except 
possibly by the arbitrator who originally made it. He suggests that issues of 
arbitrability should not be tried in court but by an arbitrator who has no juris- 
diction to decide the case on its merits. He sees the threat of the Lincoln Mills 
decision in a trend toward seeking enforcement or interpretation of collective 
agreements in courts rather than in arbitration, with the arbitrator’s function 
shifting from the interpretation and application of collective agreements 
under procedures devised by the parties to the interpretation and application 
of the federal law of arbitration, and in a trend resulting in irresistible pres- 
sure on the losing party in arbitration to appeal to the higher authority of the 
court instead of abiding with the award. 

A somewhat more optimistic view is expressed by Archibald Cox, who 
allows for the possibility that bringing the courts into grievance adjustment 
by providing a forum in which to compel or resist arbitration, may result in 
a better or worse situation, depending on the reaction of both courts and labor 
relations specialists; should courts impose their approach usually applied to 
tightly drawn commercial contracts also to the interpretation of collective 
bargaining agreements, on the theory that those who seek judicial aid must 
accept existing judicial standards regardless of their workability in the new 
environment of labor relations, then severe damage may result for labor arbi- 


wn Workers Union of America v. Lincoln Mills of Alabama, 353 U.S. 448 
1957). 








290 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 9 


tration and industrial relations. Federal courts now have the power to shape 
the fate of grievance arbitration. They may strengthen the institution by 
putting the force of law behind arbitration clause and award; they may 
shrivel and distort it by excessive intervention. There is a wide gap between 
the judicial conception of the function of the arbitrators, and the views of the 
arbitrators’ profession. Conflict between judicial and arbitral opinion is ty 
be anticipated, and much better understanding of the basic issues is te. 
quired. The mere words of the collective bargaining agreement are insuf. 
ficient to present the exclusive sources of rights and duties arising from the 
contract; the institutional characteristics and the logic of the governmentl 
nature of the process of collective bargaining demand a common law of the 
shop which furnishes the context of, and also implements, the agreement, 
Arbitrators create and apply an industrial jurisprudence unrestricted by the 
bare meanings of the words of the contract, but there should be a limit before 
they reach the court’s realm of contract interpretation. 

The panel discussions and comments reveal additional aspects of the prob. 
lem; for instance: grievance procedure should be just as enforceable as other 
commitments to arbitrate or to abide by the award, a proposal somewhat 
weakened by the argument that the grievance procedure is a substitute for 
the strike and not for litigation; aspects of “creeping legalism” appear in the 
form of dangerous drifts towards reliance on technicalities in the otherwise 
elastic arbitration proceedings. 

On Problem Areas in Arbitration, Leonard Woodcock (U.A.W.) points 
out that the arbitrators are creatures of the labor contract, they have no exist 
ence except as created by the contract, hence they are an integral part of 
the collective bargaining process and cannot stand aloof and apart from it 
Extreme legalism and formalism have no place in arbitration because the 
workers do not comprehend the intricacies of legal form and the politeness 
of formal procedure. Increasing costs of arbitration threaten the collective 
bargaining process. 

The Ford-U.A.W. negotiations of 1958 were presented by John S. Bugas 
(Ford Motor Co.), who concluded that more working people are learning 
that there are limits to how far profits can be reduced without forcing in- 
dustry to stop building and to stop producing and, consequently, to stop 
providing jobs and job stability. The public should be fully and fairly in. 
formed as to the issues involved in labor negotiations and as to the effects of 
the settlement reached. 

Gabriel N. Alexander, umpire under the G.M.-U.A.W. agreement from 
1948 to 1954, presented the topic “Impartial Umpireship; the General Motors 
U.A.W. Experience.” His conclusion was that the experience gained from 
the G.M.-U.A.W. umpire system is not necessarily acceptable to others; he 
sees no merit in “pattern” grievance arbitration, but recommends critical 
examination of such systems regarding why they came into being and the 
purposes which they accomplished. Maximum voluntarism in labor relations 
is best served by independent thinking, taking into account, but not copying, 
the practices of any given umpire system. ; 

Charles P. Taft under the title “Arbitrators and Foreign Policy” analyzed 
the applicability of the basic principles of arbitration and compromise to for- 
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eign policy matters, without relaxation of suspicions as to the motives or ob- 
jectives of our opponents. 

The Appendices include committee reports which make it quite clear that 
the Academy is actively considering the preparation of a draft labor dispute 
arbitration act to be proposed for enactment as a federal statute, and interven- 
tion as amicus curiae in litigations involving issues of transcending impor- 
tance to the labor dispute arbitration process. 

The proceedings of the Academy, with contributions from professional 
arbitrators as well as other interested parties, offer insights into a dynamic 
and elastic arbitration system. Although labor arbitration covers a highly 
specialized field, its aims are of a general nature: reduction of delays and 
costs, finality of the award, adaptability to the specific needs of the parties, 
simple language for easy understanding by those without legal training (and, 
perhaps, even by those with legal training). Thus, this volume should be of 
great value to jurists interested in any field of arbitration. 


NICHOLAS A. VONNEUMAN * 


*Member of the D. C. Bar. 


Goria, G. Le Contrat dans le Droit Continental et en particulier dans le 
Droit Frangais et Italien. Turin: Institut Universitaire d’Etudes Européen- 
nes de Turin. 1958. Pp. vii, 196. 


The contribution of Professor Gino Gorla to the comparative study of law 
is well known to scholars on both sides of the Atlantic. His two-volume work, 
“Il Contratto,’ which appeared in 1954, was immediately acclaimed as a 
unique and monumental contribution to the literature on the law of con- 
tracts and comparative law. At least two American authorities have recorded 
their praise of the work.’ Professor Max Rheinstein has described Professor 
Gorla’s “I Contratto” as one of “unusual character and extraordinary sig- 
nificance.”* Dean Latty has predicted that if the materials contained in that 
work were to be reorganized “with the common law reader predominantly 
in mind, and in English,” the result would be “a gold mine for those of us 
who dwell in the common law system.”* Although “J Contratto” has not 
yet been made available in English, it has been translated into Spanish by 
Professor Vilella who has added certain comparative notes on the Spanish 
law. 

“Le Contrat dans le Droit Continental et en particulier dans le Droit 
Francais et Italien” is Professor Gorla’s most recent work on the subject- 
matter dealt with in his “J? Contratto.” It consists of a course of study con- 
ducted by the author in 1958 at the University Institute of European Studies 
in Turin. With certain additions, it was also the basis of a course on compara- 
tive law given by him at the University of Michigan during the 1958-1959 
fall semester. For the purpose of the Michigan course, some of the materials 


1 Rheinstein, Book Review, 4 Am. J. Comp. L. (1955) 452; Latty, J. Legal Ed. 263 
(1955). 

* Rheinstein, Book Review, 4 Am. J. Comp. L. (1955) 452. 

3Latty, Book Review, J. Legal Ed. (1955) 263, 266. 

* Published by Bosch in Barcelona in 1959. 
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were translated into English and were made available to students in mimeo. 
graphed form. 

The Preface to “Le Contrat dans le Droit Continental” states that it con. 
tains a summary of “J Contratto.” The underlying scope and purpose of the 
present work can, therefore, best be understood by referring to the prior work 
whose main object was to restate, at least tentatively, the principles of the civil 
law on the fundamental problem of the law of contracts, i.e., what are the 
legally enforceable promises under the civil law system? After cutting through 
the formidable superstructure of “conceptualist civil law jurisprudence,” that 
is in part repudiated by the author, he proceeds to classify the types of 
promises that are traditionally enforced under the governing civil law codes, 
Apparently not entirely satisfied with the attempt at restatement found in 
“Il Contratto,” Professor Gorla examines certain promises once again to as- 
certain the circumstances under which they will be treated as legally binding 
and thus constitute enforceable obligations.° 

In Part I of the book, Professor Gorla discusses the applicable principles 
of the civil law. They are set forth, however, merely as reflecting a tendenc 
on the part of the courts rather than principles to be applied in a rigid way, 

Part I of the book commences with several questions, such as: Do all 
promises give rise to a juridical obligation? Or do only certain promises or 
certain types of promises? To what extent does a promise produce a juridical 
obligation? What is the role of the will (volonté), and of the intention to be 
bound ?® In the discussion that follows, the author emphasizes the distinction 
between obligations to give and obligations to do. He also stresses the im- 
portance of form and the “notarial act.” After a treatment and evaluation 
of the applicable “rules,” Professor Gorla “very briefly”’ answers all of the 
questions posed in the first section of the book. 

The reader, with only a casual understanding of the Roman and civil 
law concept of causa, will find the “special note on the word ‘cause’ ” partic- 
ularly helpful.* All readers will appreciate the clarity of presentation of the 
brief “comparative note on the common law.” 

In his review of “Ji Contratto,’ Professor Rheinstein observed that “the 
high point for the common law reader”®® is reached in Volume II of that 
work which consists of carefully edited cases. Professor Rheinstein adds that 
the greatest fascination will be felt in studying the French and Italian cases, 
for they “present a view of the civil law in action as has never been available 
in any printed book so far.”"* The identical remarks are equally appropriate 
concerning Part II of the present work. In this part of only seventy-three 
pages entitled “Casuistique,” Professor Gorla has made available skillful di- 
gests of about twenty-five French and Italian cases. The cases, set forth under 
appropriate headings, illustrate in the most interesting manner, the principles 
and concepts discussed in Part I of the book. Almost every case is followed 


5 See particularly p. 89 et seq. 
SP: I. 


7P. 89 et seq. 

=P. 105; 

*P. 105. 

10 Rheinstein, Book Review, 4 Am. J. Comp. L. (1955) 452, 456. 
11 bid. 
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with a “note and questionnaire” which ought to induce a most stimulating 
and intellectually profitable discussion. Although the cases are of a wide 
variety of factual patterns, they are all interesting—if not amusing and en- 
tertaining. Surely students will have no difficulty remembering the case of 
the merchant with two bulls for sale, who asked a friend to watch them 
for a half hour during his absence.’* Imagine the chagrin of the friend who 
was later sued by the owner because the bulls were stolen while the owner 
was away. And all because of his “simple act of natural and ordinary 
courtesy,” and a “sense of doing good!” In his questionnaire that follows, 
Professor Gorla asks: Suppose the friend had agreed to watch the bulls, but 
“declared expressly that he did not intend to assume any obligation in the 
juridical sense?” Imagine the session that would follow if such a question 
were asked of students who had read and understood the case! 

Professor Gorla brings this useful little volume to a close with two quota- 
tions from Pollock on Contracts. The first is Pollock’s opening sentence in 
his now classic one-volume work: 


“The law of Contracts may be described as the endeavor of public 
authority, a more or less imperfect one by the nature of the case, to 
establish a positive sanction for the expectation of good faith.”** 


The second quotation is Sir Percy H. Winfield’s footnote comment to the 
preceding sentence, as found in his thirteenth edition of Pollock: 


“The modern tendency to look to ‘the realization of reasonable ex- 
yectations’ as the ground of just claims rather than an artificial equation 
g q 
of wills or intentions is well declared by Professor Roscoe Pound. . . .”** 


After translating the two previous quotations into French, Professor Gorla 
concludes by asking his reader whether he believes that the idea expressed in 
Pollock may likewise explain the “continental law” concerning contractual 
responsibility. 

For anyone interested in comparative law or the law of contracts, “Le 
Contrat dans le Droit Continental” affords an enjoyable and profitable ex- 
perience that ought not be missed. Such a reader will close the book echoing 
the hope expressed by the reviewers of Gorla’s “I? Contratto” that this book 
also ought to be made available in English. Surely the comparative law 
teaching community ought to pool its resources to make such works avail- 
able to the English-speaking legal world! 

EDWARD D. RE* 


12Mulas cr. Tedde Serra, Cassation d’Italie, 14 juillet 1952, Giurisprudenza Italiana, 
1953, I, 1, 195, p. 181. 

13 P. 189; Pollock’s Principles of Contract (13th ed. P. H. Winfield, 1950), 1. 

14 Although not quoted in the Gorla book, after citations, Winfield adds: “with whom 
also I mainly agree.” Pollock’s Principles of Contract (13th ed. P. H. Winfield, 1950), 
footnote 1, page 1. 

* Professor of Law, St. John’s University. 


Ancet, M.—Rapzinowicz, L. (Eds.) Introduction au Droit Criminel de 
l’Angleterre. Les Grands Systémes de Droit Pénal Contemporain. Centre 
Francais de Droit Comparé et Centre National de la Recherche Scien- 
tifique. Paris: Les Editions de l’Epargne, 1959. Pp. xi, 306. 
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Ancet, M.—Marx, Y. (Eds.) Les Codes Pénaux Européens. Vol. 3. Paris: 
Centre Frangais de Droit Comparé, 1958. Pp. 1023-1619. 

Das Niederlindische Strafgesetzbuch. Translated by K. Toebelmann, 
Sammlung ausserdeutscher Strafgesetzbiicher in deutscher Ubersetzung, 


Berlin: Walter de Gruyter, 1959. Pp. 96. 


These three works belong to the same category of legal literature. Their 
purpose is to introduce foreign criminal law to a national milieu for the 
purpose of comparative legal studies. Each of them is a product of institu. 
tionalized research in France and Germany, respectively. Two French 
studies appear under the auspices of the “Centre Francais de Droit Comparé,” 
while the German translation of the Criminal Code of the Netherlands was 
published in the collection of foreign criminal codes in German translation 
(Vol. 76), under the editorship of Professor Jescheck, the Director of the 
Institute for Foreign and International Criminal Law of the University of 
Freiburg, and Professor Kielwein of Saarbriicken. The three volumes aug- 
ment a constantly growing literature of comparative law which is of great 
importance for the study of law in Western Europe, where it serves to 
broaden the basis of experience in the search for legislative solutions in re. 
solving practical problems of life. 

The first of the three works, “Introduction to the Criminal Law of Eng. 
land,” is a collection of systematically arranged essays. It opens with an im. 
portant introduction by Professor Radzinowicz, who sketches the influence 
of certain branches of English criminal law on the reform of criminal law 
on the European continent, and explains why some aspects of the law of Eng- 
land attract little attention across the Channel. 

While in no way disagreeing with Professor Radzinowicz’s observations, 
the reviewer wants to suggest that institutions of English public law and 
guarantees of individual rights in judicial procedure appeal to the imagina- 
tion of the French encyclopédistes owing to their liberal character and the 
simplicity of their pattern, while the substantive criminal law of contem- 
porary England could hardly recommend itself by such virtues. It has with- 
stood with remarkable tenacity the efforts at wholesale systematic reform, 
and consequently its principles and institutions seem to an outsider to be 
encumbered with formalities which place unnecessary obstacles in the process 
of the administration of justice. This applies in particular to rules of evidence, 
which do not seem to be focussed on the discovery of material truth, the chief 
purpose of the prosecution of offenses. 

The absence of a clear and systematic arrangement of English positive law 
and its external form are perhaps the most important single reason for the 
lack of interest of French reformers at the end of the eighteenth century in 
the institutions of English criminal law. At that time the main issue was to 
seek guarantees of equality and rights of individuals, and to realize the 
teachings of Beccaria in positive law. This was achieved not only through 
procedural provisions but also in the institutions of ,substantive law. To 
achieve their purpose the drafters of the French criminal codes had to couch 
their provisions in a simple and firm terminology, for which the English 
institutions of criminal law did not provide a model. The shape of the first 
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criminal code (1791), with its rigid system of penalties but an ideal of 
simplicity, was the result of this quest for equality of treatment. 

From this start the reform of criminal law in France, and in the rest of 
continental Europe, had a different motivation from the reform of the in- 
stitutions of criminal law in England. While in the British Isles the main 
force in legal reform was the conscience of the people and humanitarian 
ideals, on the Continent, reform was the work of legal and penological 
science, a point which is confirmed by the observations of Professor Radzin- 
owicz in his description of the development of penological studies in Eng- 
land. While public opinion and English courts have made criminal law more 
humane, and were an element of progress, in Europe the reform of criminal 
law was influenced by scholars through the statutes, as this offered a better 
opportunity for the systematic implementation of the scientific findings and 
theoretical convictions of the age. 

Professor Radzinowicz’s introduction is followed by ten chapters which 
systematically discuss various aspects of English criminal law, beginning with 
the foundations of criminal responsibility, going through the treatment of 
various categories of criminal offenses, pivotal points of criminal procedure 
and court practice, and ending with historical and penological questions. Its 
strong point is that it is a study at once theoretical and pragmatic, describing 
the institutions in their principles as well as their practical operation against 
the background of the penal policies of England and the problems of English 
criminal statistics. 

Last, but not least, a useful glossary of English legal terms is included. One 
can easily see that the importance of this work will extend far beyond the 
frontiers of France, and the editors and the Institute are to be congratulated 
for its publication. 

The third volume of the Codes Pénaux Européens contains the criminal 
codes of Liechtenstein, Luxembourg, Monaco, Norway, the Netherlands, 
Poland, and Portugal. All of them, with the exception of the codes of Nor- 
way and Poland, date from the nineteenth century. 

It is hardly necessary to dwell on the importance of a publication of this 
type. This is truly the age of the comparative study of law, in which the in- 
terest of the legal profession in foreign law is stimulated by the shrinking of 
our globe and the increasing community of interests of various nations. 
Growing interest in foreign laws constitutes one of those harbingers of the 
new trends towards the returning universality of legal rule and the greater 
uniformity of legal solutions in the laws of various countries. This applies 
particularly to the field of criminal law and at this moment the late Don- 
nedieu de Vabres would have little reason to complain about “La crise 
moderne du droit pénal . . .” as Nazi law has disappeared from Germany 
and the recent reform of criminal law in the Soviet Union has removed some 
of the most flagrant departures from traditional standards. The movement 
for reform which is in evidence in practically all the countries included in 
the present volume also reached beyond the confines of the free world and 
resulted in important modifications of the Soviet criminal codes (repeal of 
the analogy clause) and of the other socialist countries of Eastern Europe. 
From a general point of view there is less difference now between the crim- 
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inal law of the socialist countries and of the free world than there was a 
short time ago. 

Although the codes reproduced in the volume by no means constitute the 
entire criminal law of the countries involved, they are the most important 
parts of their penal systems. The original concept that a code should con- 
centrate all the legal rules pertaining to a certain field in a single book has 
been abandoned and, as a rule, in addition to a code which provides for the 
punishment of the most common and important offenses, special laws are 
in force, enacted because the changing conditions of life demand new laws 
to meet the changing forms of criminal activity. However, in most of Europe 
the criminal code remained the center of the penal system of each country, 
This is due in the first place to the legislative technique used in the elabora- 
tion of modern criminal codes. They contain a general part which rules on 
the general conditions of criminal responsibility, and the principles govern- 
ing the application of the criminal statute to individual cases, and form the 
foundations for the criminal policies which the courts enforce. Individual 
crimes are defined in a separate part which is applied in accordance with the 
rules contained in the general part. As a matter of course, the general part 
of the criminal code of a given country applies also to the prosecution of 
crimes defined in other statutes, and in this manner a great number of penal 
provisions scattered throughout a number of statutes is organized into a 
single system of law, assuring the uniformity of court practice. Therefore, 
while we know from the introductory notes preceding the text of each 
criminal code included in the collection that none of them remained as the 
only criminal statute in its country, we are assured that each one constitutes, 
so to speak, the soul of its penal system. 

This is not the case in Poland, the only socialist country represented in this 
volume. The introductory note states that some changes in the Polish peno- 
logical system were introduced by legislation, and some by the Supreme 
Court which refused to enforce Article 84 of the Code, which provided for 
the application of preventive measures to incorrigible criminals. Otherwise, 
the note explains, the Code is still in force in its principal provisions. 

In actuality, however, the situation is far more complicated. The Code was 
a modern piece of legislation characterized by its precise definitions of crimes. 
At present, the vast majority of legal provisions in force constitute additional 
laws which are indifferently drafted, and are replete with group definitions 
and omnibus clauses, making no differentiation, as regards the type of crim- 
inal repression, between crimes committeed with intent or by negligence. 
Furthermore, these new laws do not take into consideration the personal 
characteristics of offenders, and the Supreme Court, in its directive rulings, 
insisted on introducing into the process of the determination of penalty the 
objective criteria of the social danger represented by the extent of damage 
caused or the prevalent character of a given criminal activity, which is to- 
tally alien to the spirit of the Code of 1932. Thus, although this Code is still 
formally in force, it is honored more in the breach than in the enforcement 
of its characteristic features. Its importance lies in the fact that, as a product 
of Polish legal scholarship, it may serve as a model for the elaboration of new 
criminal laws for the country which, until now, has refused blindly to adopt 
the Soviet pattern. 
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To say this here is not to detract from the importance of including the 
Code of 1932 in this volume, as it will always be important for the study 
of legislative techniques and will provide a standard for evaluating the prod- 
uct of socialist lawmaking. The translation of the Code, which has been 
translated in the past, is impeccable and does full justice to its technical 
aspects. 

The great collection of German translations of foreign criminal legislation 
has been enriched by another volume. The translation of the Criminal Code 
of the Netherlands is preceded by a most useful introduction prepared by the 
translator, which outlines the history of the criminal law of the Netherlands, 
lists the legislation which amended the Code since its enactment in 1881, 
and gives a short bibliography of the most important works dealing with 
various aspects of the development of criminal law in Holland. 

The beginnings of modern Dutch law are in the reform, wrought by the 
French Revolution, and Holland, directly affected by its history, remained 
under French law for most of the nineteenth century. The Code of 1881 is 
the first national criminal code, although the humanitarian inclinations of 
the Dutch found, even before its enactment, an expression in a number of 
reforms in the type and form of punishment, including the abolition of the 
death penalty in 1870. 

The Code of 1881 was the product of the most progressive ideas of the 
time, and of the native legal thought and general trends of European juris- 
prudence in the field of criminal law. Since its enactment the Code has served 
as a pivotal point for new legislation, dealing with the treatment of juveniles, 
the rehabilitation of criminals, the social aspects of criminal activities, and 
the reform of penitentiary systems. The creation, in 1955, of a Central Ad- 
visory Board for prisons, of care for psychopaths, and of social rehabilitation 
of offenders is a typical example of the modern penological ideas of Holland. 

The little volume added to the series represents an interesting item in the 
general picture of the attempts to express penological ideas in the words of 
law. 

KAZIMIERZ GRZYBOWSKI* 


* Washington, D. C. 


Vervross, A. Vélkerrecht. Fourth revised and enlarged edition, in collabora- 
tion with Karl Zemanek. Wien: Springer Verlag, 1959. Pp. xx, 584. 


This classic has by now been translated into Spanish and Russian. The 
third edition was reviewed in this Journal (Volume 5, 1956, pp. 295-298). 
It speaks for its usefulness as a standard work, encompassing the whole body 
of international law in a single volume, that in three years another edition 
proved to be necessary. This is characterized, on the one hand, by the interest 
bestowed on the author and his work by Austria’s new perpetual neutrality 
and, on the other, by the collaboration of Professor Zemanek, especially 
learned in the law of international organizations. 

What this means is well reflected in the many additions to the previous 
edition. Verdross himself has written new chapters on the principle of 
humanity; the temporal sphere of validity; and the principle of self-deter- 
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mination of peoples. Moreover, he had to add a brand-new chapter op 
neutrality within the framework of the United Nations. 

Professor Zemanek has collaborated in writing on supranational organiza. 
tions; responsibility for, and of, international organizations; the specialized 
agencies; regional organizations; supranational administration; and several 
parts of the chapter on indirect administration. 

All these additions serve the purpose of dealing with international organi. 
zations, in the new edition, in a more systematic and more detailed way. 

Verdross mentions in the Foreword also that, since the Organization of 
the United Nations has now become almost universal, he had to reconsider 
whether to retain the dichotomy of general international law and the law of 
the United Nations (or the law of the organized international community), 
He decided to retain it, mainly because the Charter itself assumes the con. 
tinued validity of general international law. Whenever the Charter fails 
to regulate a particular question, or its particular provision proves to be in- 
effective, recourse must be taken to general international law. Especially the 
law of alliances, and neutrality, which were believed to be antiquated by 
the organization of the international community, were reborn to a new life 
on account of the fact that the Security Council proved unable to perform 
its chief responsibility: maintenance and protection of world peace (p. iv). 

This, indeed, is one of the basic ideas of Verdross. He warns his readers 
that the Charter was unable to establish a unified world order, so imperative 
in the nuclear age, because, although prohibiting the use of force, it could 
not assure enforcement of international law by way of obligatory legal pro- 
ceedings (p. iv). ° 

The volume is divided into three main parts. In the first, dealing with the 
origin and development of international law, especially the history of doc. 
trines, the relations between national and international law, and the charac- 
teristics of international law are treated with consummate mastery. 

In the second part, dedicated to general international law, especially the 
sources of international law and, among them, general principles of law, are 
treated in a way particularly characteristic of the author. This treatment, 
alas, is somewhat jeopardized nowadays by the increasing aversion of the 
so-called newly developing nations to recognize some of the classic prin- 
ciples. In other words, not only the constitution of the organized interna 
tional community, but general international law as well, may break down 
and has been, in fact, long in jeopardy. 

While the distinction of personal, temporal, territorial, and material 
spheres of validity of international as well as national law is a legacy of 
Kelsen, and entails some curious reduplication of treatment, the law of 
aliens is, once more, a topic treated with genuine mastery by Verdross. The 
same is true of the responsibility of states. 

The third part of the book is a highly successful review of the many aspects 
of international organization and administration. 

The book ends on a note of warning: if bona fides should disappear, the law 
of nations would collapse as well. 

One German reviewer found the chief merit of this book in its monolithic 
theoretical foundation. It is possible to hold a different view and to recognize 
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an outstanding merit of the author in the fact that he is no prisoner of any 
system. His principles do not prevent him from being genuinely empirical- 
minded. The wealth of experience and learning in this book is indeed stu- 
pendous. Consider one example. Speaking of the fundamental rights of states, 
the author mentions the right to honor which has been regarded as inviolable 
even in war. To explain this, he mentions that in Pozsony (Pressburg) during 
World War I, the Chamber of Commerce approved the label of a liquor with 
the text: Gott strafe England. But the Hungarian Minister of Commerce an- 
nulled the decision because he wanted the honor of the enemy state to be 
respected. 

It is because the treatment extends to such rare gems, because all the 
treasure of the cases lies open before the author, that this book excels in 
empirical, practical detail no less than in theory which, however, is now 
somewhat pushed into the background. 

It should be noted that the international protection of human rights is 
thoroughly treated by the author, who recently has been elected a member 
of the European Court of Human Rights. However, when human rights are 
treated as simple matters of international “Verwaltung”—along with trans- 
portation, economy, and culture—some doubts arise as to their place in the 
system. Anyway, it would cause some surprise to treat the American Bill of 
Rights, for instance, as a mere matter of administration. This points to the 
relatively small place allotted in this book to the international judicial process, 
on the one hand, and, on the other, to the underdeveloped state of interna- 
tional law as regards separation of power. It lingers at a stage where clear 
lines can hardly be drawn and, consequently, everything turns on negotiation 
and action, only euphemistically called the exercise of executive, judicial, or 
legislative power. 

BARNA HORVATH* 


* Visiting Professor, The Graduate Faculty, The New School for Social Research. 


Lyon-Carn, G.—Laviene, P. Traité Théorique et Pratique de Droit du 
Cinéma Frangais et Comparé. Vols. I & II. Paris: Librairie Générale de 
Droit et de Jurisprudence, 1957. Pp. 448; 436. 


This treatise on French and comparative motion picture law offers very 
extensive material on the subject, well organized to serve as a quick reference 
manual for those interested in an over-all review, as well as a rich source of 
reference material for readers engaged in detailed studies. In a general and 
historical introduction, the authors point out that motion picture differs from 
other arts as it offers a medium of expression accessible to a far greater public, 
elastic to accommodate far more cultural levels, thereby presenting a means 
not only for aesthetic enjoyment, but also for instruction and education. Be- 
cause of the technical aspects involved in motion pictures, an industry of very 
specific characteristics has been created, which encompasses such distinct and 
complex phases as production, distribution, and ultimately, presentation on 
consumer levels. While in the United States the trend is toward a single con- 
centrated industry, in France the trend is in the opposite direction toward 
small enterprises leaving the various phases of the industry in separate hands. 
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The organization of the treatise, however, does not follow the functional 
breakdown of the industry, but from the juristic point of view is more appro. 
priately divided according to the various branches of law in which the 
motion picture industry is involved. In each part the principal discussion js 
devoted to the law in France, followed in varying degrees by a review of the 
comparative aspects in the international field, and concluding with 4 
bibliography. 

Part One is devoted to the public law of motion pictures. With the basic 
principles of freedom of opinion and expression in the background, the in- 
stitution of censorship is analyzed in detail, leading to the conclusion that 
in various countries the criteria of censorship are determined by the prevail- 
ing political atmosphere rather than a priori rules. 

Part Two on the Administrative Law of motion pictures, including the law 
related to the exercise of professions, covers the relationship between free 
enterprise and public service, controlled in France mainly by the “Centre 
National de Cinématographie,” established in 1946. The discussion of the 
international comparative aspects in various countries is organized with ref- 
erence to private monopoly systems (U.S.A., Great Britain, Canada, Federal 
Republic of Germany), nationalized systems (U.S.S.R., “people’s democ. 
racies,” Yugoslavia), state-subsidized systems (France, Italy, Spain, Mexico, 
Argentina), and countries with small scale or no production (India, Belgium, 
Denmark, Netherlands, Switzerland, Austria, Norway, Sweden). 

Part Three, the Civil [as distinguished from Criminal] Law of motion 
pictures, deals with questions covering the production of intellectual creations 
and the relationships between coauthors who may appear at different phases 
of the adaptation of an original work to the screen. The contrast between the 
French system, with the emphasis on the author’s moral and paternity rights, 
and the United States’ system, with emphasis on the act of publication in the 
interest of the general public, is the main theme. The grouping of the coun- 
tries for comparative analysis corresponds: “copyright” countries (U.S.A, 
Great Britain), Germanic system with emphasis on commercial regulations 
and producer’s rights (Austria, Federal Republic of Germany, Luxembourg, 
Turkey, Netherlands, Japan), French system based on authors’ moral rights 
(France, Belgium, Italy, Egypt, Brazil), “socialist” countries (U.S.SR, 
Czechoslovakia, Bulgaria, Poland, Yugoslavia). 

Part Four deals with the Labor Laws affecting the various professions en- 
gaged in the motion picture industries, the organizational structure of the 
professional groups, and the interaction of relationships between the producer, 
on the one hand, and the technicians and artists, on the other hand. 

Part Five covers Commercial Law from three angles: the enterprises in- 
volved, finance and credit, and contracts. Within each of these aspects, the dis- 
cussion is further broken down to the three basic functions of the industry: 
production, distribution, and exploitation on consumer levels. This is the most 
extensive and most significant part of the treatise; it covers the French field 
only. The authors express their regret, which all readers will most emphati- 
cally share, that time did not permit coverage of the international comparative 
aspects. 

Part Six covers Fiscal Law, i.e., taxation aspects in France. Part Seven, the 
International Law of motion pictures, covers the subjects of exportation and 
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importation, definition of domestic and foreign motion pictures in terms of 
the location or origin of the various component phases of the production 
process, analysis of various international conventions and their texts. No spe- 
cial part is devoted to the Criminal Law of motion pictures, but a brief refer- 
ence in the introduction covers the major sources of French criminal law as 
related to the various aspects of the industry. 

NICHOLAS A. VONNEUMAN* 


—_———— 


*Member of the D. C. Bar. 


ScareL, P. Traité Théorique et Pratique sur les Transports par Mer-Terre- 
Eau-Air-Fer. Paris: Librairie Générale de Droit et de Jurisprudence, 1958. 
Pp. 157 and appendices. 


An increased volume of traffic, both in domestic and international carriage 
of goods, and modern regulatory legislation based for the most part on inter- 
national conventions, have given rise to a number of important legal prob- 
lems and have resulted in abundant litigation in France. Both in domestic 
and international trade, goods may travel by various means of transportation, 
and the services of a number of individuals and enterprises may be utilized 
from the time the carrier takes possession of the goods till their delivery to 
the holder of a properly endorsed bill of lading. From the viewpoint of in- 
terested shippers and consignees, and perhaps from the standpoint of world 
and national economy, the carriage of goods is frequently regarded as in- 
volving a single operation. Yet this economic unity of carriage is not reflected 
in the law. Due to a variety of reasons, and perhaps also due to the activities 
of interested pressure groups, the law has developed in a complex and par- 
ticularistic fashion and the contract of carriage has been to a large extent 
“fragmentized.” As a result, not only may different bodies of law govern 
different sections of the contract of carriage depending on the means of 
transportation, but also different aspects of the contract, such as form, sub- 
stance, and interpretation, may be subject to a variety of tests. 

This legislative particularism, and attendant judicial casuistry, have often 
furnished the pattern for doctrinal endeavors in the field of transportation 
law. Accordingly, in several critical treatises and monographs which ap- 
peared in recent years in France the contract of carriage has been accorded 
fragmentary treatment in a geographical, temporal, and conceptual sense. The 
Traité théorique et pratique sur les transports par mer-terre-eau-air-fer of 
Mr. Scapel is a reaction to such trends. Mr. Scapel, a member of the Bar of 
Marseille and founder of the well-known Revue de Droit Francais, Commer- 
cial, Maritime et Fiscal, in the 157 pages of his concise book, attempts a com- 
prehensive treatment of the contract of carriage by whatever means effected, 
while attention is focused on the interests of the final consignee. As the author 
points out in his introduction, the purpose of the Traité is to become an in- 
strument of practical wisdom in the hands of all those interested in the 
transportation industry and to demonstrate that in spite of the particularistic 
spirit prevailing in legislative practices and doctrinal works there is already 
in existence a well-established, unified and autonomous branch of transporta- 
tion law governing the contract of carriage. 
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Generally, the author’s effort is directed to the clarification of the rights 
and remedies of the consignee. The relevant legislative texts, whether of 
domestic or international origin, are enumerated, interesting issues are iso. 
lated, and reference is made to the positions taken by courts and writers, 
Areas where various texts, such as the French Civil Code, the Commercial 
Code, special statutes, and controlling international conventions, may be 
exclusively or cumulatively applicable are delimited with care, textual dif. 
ferences are analyzed, and results which may be reached under each text are 
compared, But the author does not confine his discussion to the legal prin. 
ciples controlling concrete cases; he also elaborates on the requisite formali- 
ties that must be observed by the consignee so that his interests may be safe. 
guarded in case of delay, average, and short delivery. However, quite surpris. 
ingly, conflict of laws problems are not even touched and this omission may 
somehow handicap the practitioner—for whom the book was written—since 
he may not even be aware of such problems. 

In detail, in the first four chapters, the author analyzes briefly the rights 
and remedies of the consignee and the corresponding obligations and lia- 
bilities of the carrier and maritime insurer arising in connection with ocean 
carriage. Necessary measures that must be taken for the protection of the 
consignee while the goods are still aboard the vessel, and after their arrival 
at the port of destination, are elaborated. Finally, applicable statutes of limit. 
tion that may be invoked by defendants in bar of the consignee’s action are 
analyzed and described. The next three chapters deal in general with a 
similar range of problems raised in connection with other than ocean carriage 
of goods. Chapters VIII, IX, and X, deal, respectively, with international car- 
riage of goods by rail, air, and land, and with questions such as who can 
bring the action in case of damage or loss to the goods, against whom, where, 
when, and what is the measure of recovery. In this connection, it should be 
mentioned that the work contains a very interesting commentary on the Law 
of March 2, 1957, governing domestic carriage of goods by air. In this new and 
as yet not fully explored field, consignees and their counsel will find helpful 
guidance for compliance with requisite formalities, and unnecessary litigation 
will thus be avoided. Chapter XI deals in general with the problem of juris 
diction and judicial competence in all actions, Chapter XII with the im- 
portant matter of postal carriage, both national and international, and Chap- 
ter XIII with the nature of operations and the liability of a number of enter- 
prises and persons engaged in the transportation industry. The last chapter 
of the Trazté is devoted to a critical evaluation of the legislation governing the 
contract of carriage and includes a number of interesting suggestions for law 
reform and for the unification of the law governing domestic carriage of 
goods. At the end, sixty-one pages are devoted to the reproduction of the 
text of international conventions, such as the Brussels Convention on Bills of 
Lading, the Warsaw Convention on Air Transports, and the Bern Conven- 
tion on Rail Transports, and to a number of samples of French insurance 
policies. 

Mr. Scapel’s book may prove quite useful in the hands of American law- 
yers specializing in matters of transportation law and admiralty as a source 
of reliable information and handy references to established law in France. 
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In some cases such information, particularly with regard to the non-maritime 
parts of the carriage may indeed be determinative of the outcome of litiga- 
tion in this country. With regard to ocean carriage of goods between the 
United States and France, the American Carriage of Goods by Sea Act ap- 
plies in both directions and thus application of French law may not come 
into the picture. But with regard to damage to, or loss of, the goods during 
the phase of land carriage in France under a “through” bill of lading originat- 
ing or ending in metropolitan France, French law may be held applicable by 
American courts, and it is in such cases that Mr. Scapel’s book may prove its 
usefulness. Finally, comparatists may find some interest in noticing the in- 
terpretation placed by the French courts on a number of relevant international 


conventions. 
ATHANASSIOS N. YIANNOPOULOS* 


* Professor of Law, Louisiana State University, Visiting Professor, Ohio State Uni- 
versity, College of Law. 


Avexanprowicz, Cu. H. (ed.) A Bibliography of Indian Law. Madras: Ox- 
ford University Press, 1958. Pp. ix, 69. 


Indian legal materials are confusing to work with: authoritative sources 
of law have been many and have changed identity from time to time; there 
are many overlapping collections of law reports and statutes; there is a vast 
body of secondary literature, much of it of inferior quality; research devices 
are inadequate and bibliographical information sparse. Professor Alexan- 
drowicz' has earned the gratitude of students of Indian law by bringing out 
this little volume, which collects, for the first time, references to the bulk of 
important twentieth-century Indian law books. 

The main bibliographical section, after listing publications of statutes and 
law reports, lists about eight hundred texts, monographs, and commentaries 
by subject matter, giving the publisher, date, pagination, and price in most 
cases.” A few titles are listed under more than one subject heading, though 
others which might have been so treated are not. There are a number of 
unintentional and disconcerting duplications in the list due to confusion about 
surnames combined with excessive reliance on publishers’ lists.* The titles 
listed for Gupta (26) and Sen Gupta (27) are obviously the same book, as are 
the listings for Venkatusubba Rao (24, 58) and Rao (25, 58); Iyer (49) and 
Ramanatha Iyer (50); Rao (47) and Venkoba Rao (48); Aiyar (49) and 
Krishnaswami Iyer (50). I suspect that the same is true of the listings for 
Aiyangar (29) and Ramaswamy Iyengar (29) and that Anand and Aiyar 
(46) and Iyer and Anand (46) are successive editions of the same book. 


1 Research Professor of Law, University of Madras; Secretary-General, Indian Com- 
mittee on Comparative Law; Editor, Indian Yearbook of International Affairs. 

2 A directory of Publishers and their addresses is a thoughtful addition. Unfortunately, 
the publisher is not given for some volumes and the pagination is lacking for more than 
a few. 

8 Professor Alexandrowicz explains that “the present bibliography was compiled 
chiefly on information received from law publishers, libraries and other institutions 
throughout India” (viii). Indian conditions may necessitate these indirect methods, but 
by greater effort more of such errors might have been caught. Readers should be par- 
ticularly cautious with titles listed for the Eastern Book Company. 
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Balbir Sahai’s “Indian Legal History” (24) is doubtless the same as Mr. B. S. 
[Balbir Sahai] Sinha’s “Legal History of India” (24) in spite of the slightly 
different prices listed. Although two are listed, Mr. Justice Douglas has to 
date written but one book on Indian constitutional law.’ 

A sixteen-page Introduction briefly mentions books considered to be 
“standard works” in each field and sometimes indicates their coverage and 
emphasis. Although one could wish that these evaluative comments were more 
expansive, they will be of help to anyone faced with the task of selecting a 
reliable text from the welter of second-rate ones. But the introduction is re- 
grettably silent about the coverage and relative merits of the various research 
devices (indexes, digests, etc.)—a matter on which one might have hoped for 
guidance from the author. 


Since this volume aspires to be a selective rather than a comprehensive 
bibliography, it might be well to mention some of the areas into which the 
author has not ventured. There is no attempt to refer to any literature not 
published as a separate volume. Thus material on Indian law appearing in 
collections of other materials is omitted.® A few current periodicals are listed 
by title, but the enormous task of identifying the important material within 
the vast existing periodical literature is understandably left untouched.’ There 
is no attempt to include government documents and reports, some of which 
cover territory still unexplored by scholars.* Nor is there any mention of 
previous bibliographical materials.’ 

Professor Alexandrowicz limits himself to offering “a panorama of ... 
the present day literature” and directing the reader’s attention to “the standard 
works of Indian law and to the most important treatises, text-books and 
monographs published in approximately the last twenty-five years. . . .”"° 
Although, fortunately, this emphasis on recent works is not unvarying (e.g, 
ten nineteenth-century works on Hindu Law are listed) it apparently ac- 


*P. 57. This book by the way deserves to be included in the sparse listings for “Com- 
parative Law.” 

5It is not clear whether omission of a book listed in the main bibliography section 
from mention in the Introduction indicates any adverse judgment of it. It might be 
asked whether “standard” is an index of reliability, clarity, comprehensiveness, popu- 
larity, or some combination of these. 

°E.g., the articles on Indian law subjects in the Cambridge History of India, the 
Encyclopaedia of the Social Sciences and such works as O'Malley, Modern India and 
the West (London, 1941). 

7 References to some Indian periodical literature may be found in Szladits, A Bibli- 
ography of Foreign and Comparative Law: Books and Articles in English (New York, 
1955) under the listings India, Hindu Law, Muslim Law. 

SE.g., the Report of the All-India Bar Committee (Delhi, 1953) on the legal profes- 
sion in India. 

® Professor Alexandrowicz rightly notes that “the present bibliography is the first at- 
tempt of this kind in India” (vii). However, other bibliographies do contain extensive 
information on Indian materials not fully dealt with in the present volume. See Maxwell 
and Brown, A Complete List of British and Colonial Law Reports and Legal Periodi- 
cals (3d ed., Toronto, 1937), 83-97; Szladits, note 7 supra. The reviewer has not seen 
the Catalog of Legal Works Published in India issued by the Government Law College 
Library of the University of Bombay and listed in UNESCO, A Register of Legal Docu- 
mentation in the World (2d ed., 1957), 110. The latter work lists publications of statutes 
and law reports as of 1956. 
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counts for the omission of such valuable and as yet unsuperseded works as 
Cowell"? and Trevelyan’? on the courts and Roy** on customary law. Lapse 
of time does not account for the absence of such recent works as Rankin’s 
valuable introductory Background to Indian Law,** J. D. M. Derrett’s concise 
and helpful Hindu Law; Past and Present,)* such important background 
materials on constitutional law as Gwyer and Appadorai’s Speeches and 
Documents on the Indian Constitution 1921-47,'° Berriedale Keith’s volumes 
covering the period’’ before 1920 and the Constituent Assembly Debates*® 
themselves. 

Of all Indian legal materials, it is the law reports that are especially con- 
fusing. One would hope that a bibliography—especially one whose “purpose 

. . is to provide guidance for the foreign lawyer who wants to study Indian 
law”?’—would undertake to present a clear picture of what reports there are 
and what is to be found in them. Unfortunately this book does not do that, 
but instead adds to the confusion. 

Professor Alexandrowicz presents merely a single incomplete list of “cur- 
rent” official reports with a proviso that the reader must take into account 
the reorganization of the states in 1956.”° By omitting to account for the suc- 
cessive changes in the identity of Indian courts between 1937 and 1956,”* the 


11H. Cowell, The History and Constitution of the Courts and Legislative Authorities 
in India (Calcutta, 1872). 

12, J. Trevelyan, The Constitution and Jurisdiction of the Courts of Civil Justice in 
British India (Calcutta, London, 1923). 

13 §, Roy, Customs and Customary Law in British India (Calcutta, 1911). 

14 Cambridge, 1946. 

15 Calcutta, 1957. 

16 Bombay, London, New York, 1957. 2 Vols. 

17 Speeches and Documents On Indian Policy 1750-1921. 2 Vols. London, 1922; A 
Constitutional History of India, 1600-1935 (London, 1936). 

189 Vols., Delhi, 1948-49. 

19 P, vil. 

°0 The list is on pp. 19-20. The note on reorganization is at pp. 18-19. 

717n 1936, there were the following High Courts: Allahabad (United Provinces) ; 
Bombay; Calcutta (Bengal and Assam); Lahore (Punjab; Lucknow (Oudh); Madras; 
Nagpur (Central Provinces); Patna (Bihar and Orissa). The Lahore court was lost, and 
the High Court of East Punjab established in 1947; the Lucknow court merged into 
the Allahabad court in 1948; Assam and Orissa were given their own High Courts in 
1948. Under the Constitution of 1950, High Courts were established in Hyderabad, 
Jammu and Kashmir, Madhya Bharat, Mysore, PEPSU (Patiala and East Punjab States 
Union); Rajasthan, Saurashtra and Travencore-Cochin. (Some of these courts had 
existed and issued reports long before they became High Courts.) A new High Court 
for Andhra was added when that state was created in 1953. The High Court of Jammu 
and Kashmir was a court of last resort until Jan. 1960, when the jurisdiction of the 
Supreme Court was extended to it and its status reduced to that of the other High 
Courts. 

The States Reorganization Act of 1956 abolished the states of Hyderabad, Madhya 
Bharat, PEPSU and Saurashtra and their High Courts. The Andhra Court was trans- 
formed into Andhra Pradesh; Nagpur into Madhya Pradesh; and Travencore-Cochin 
into Kerala. 

Thus there were eight High Courts in 1936, eighteen immediately before the reor- 
ganization of states and fourteen since. Only five of the latter existed by name in 1936. 
Partition, creation of new courts, and reorganization of states have greatly changed the 
territorial jurisdiction of all the High Courts. 
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existence and possible relevance of a good deal of Indian case-law is obscured, 
The reader is given only an indirect hint that there are official reports for the 
High Courts of Andhra, Jammu and Kashmir, Kerala, Mysore, and Rajas- 
than and no indication at all that (except for Kerala) such reports began 
before 1956. Nor is there any information from which the reader could infer 
the existence of courts at Lucknow (1926-48), Hyderabad (1950-56), and 
Saurashtra (1950-56), whose reports are part of the corpus of Indian case-law, 
Nor is there any hint of the existence of the Federal Court, the highest court 
in India from 1937 until it was supplanted by the Supreme Court in 1950, 
whose judgments are still of practical as well as historical interest. Similarly, 
omission of any mention of the High Court at Lahore, while it may be justi- 
fied on the ground that it ceased to be an Indian court in 1947, deprives the 
researcher of the pre-Independence case-law in the Punjab. 

The list of unofficial reports is also incomplete: the most serious omission 
is the Supreme Court Journal, one of the most widely circulated publications 
in India. Some local series of reports are mentioned, but an equal number 
are omitted without explanation. 

In addition the section on reports is misleading by inclusion of what I as- 
sume are dates of publication without dates of coverage: thus official reports 
of the High Court at Allahabad are available covering the period from 1876, 
not 1899 (date of first publication) and the All-India Reporter, the most 
widely used and comprehensive unofficial series, covers the period from 1914, 
not 1921 (? date of first publication). It should be noted that the High Court 
at Nagpur was not established until 1936; and thus its official reports (Indian 
Law Reports, Nagpur Series) do not begin in 1904 (a matter likely to give 
rise to some confusion since the volume in that series is not numbered)” 
Apparently this entry refers to the predecessor Nagpur Law Reports (1904- 
1936) reporting the decisions of the court of the Judicial Commissioner in the 
Central Provinces. 

It is disappointing to find that all reports prior to the commencement of 
official reporting in the High Courts in 1875 are omitted. The high courts in 
the presidency towns go back another 14 years; unofficial reports from that 
period do exist and are of great historic and perhaps some practical interest. 
The published reports of the earlier Supreme Courts of Judicature and of 
the Suddar Courts are completely neglected. Similarly, there is no mention of 
the unpublished reports of any of the princely states and agencies, with the 
single and unexplained exception of Mysore.” 

While this book is of little assistance as a guide to modern law reports and 
does not venture to deal with the older ones, it should be emphasized that it 
does form a unique and valuable compendium of secondary materials. Indian 
legal bibliography still awaits a comprehensive treatment of law reports and 
of a wider range of secondary materials. It is to be hoped that publication of 
this pioneering work will stimulate a further and more inclusive compilation. 


MARC GALANTER* 





22 Jain, Outlines of Indian Legal History (Delhi, 1952) 345. 

*8 For a listing of available reports from the earlier period and from the princely states, 
see Maxwell and Brown, op. cit., supra note 9. 

* University of Chicago. 
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Seren!l, A. P. Diritto Internazionale. Volume II: Organizzazione Inter- 
nazionale. Sezione Prima. Sogetti a Carattere Territoriale. Milano: Dott. A. 
Giuffre—Editore, 1958. Pp. xvi, 535. 


The present book constitutes the first part of the second volume of Sereni’s 
textbook on international law. Some time ago this reviewer had the privilege 
of informing the readers of this Journal of the outstanding qualities of the 
first volume of this work, which is conceived on a vast scale. In the first 
volume Sereni dealt with the general principles of international law. The 
second volume will be devoted to a survey of the organization of the inter- 
national community, a third volume will deal with the pacific relations be- 
tween the various subjects of international law (law of treaties, etc.), while 
international controversies and methods of their settlement will form the 
subject matter of the fourth volume. 

In reviewing the first volume, this reviewer had occasion then to underline 
the fact that the author combines in a very happy way the Italian gift for 
theoretical analysis with a factual approach. This praise is now extended to 
the first part of the second volume which deals with subjects of international 
law of a territorial character, i.e., the states and insurgents. The second part 
of this volume will be devoted to international organizations. The more 
specific character of these topics (as compared to the general notions dealt 
with in volume I) accentuates perhaps to a larger degree the author’s keen 
sense of the realities of international life. Some of his statements may even 
arouse antagonism here or there, as he does not hesitate to draw frank con- 
clusions from a realistic appraisal of facts, even where this may hurt some 
cherished convictions or taboos. He frankly contests that the Sovereign Order 
of St. John of Malta is a subject of international law. His opposition to recog- 
nizing individuals as possible subjects of international law,constitutes a useful 
antidote to over-enthusiastic statements made by some of the more extreme 
partisans of this actually rather fashionable theory. However, Sereni’s attitude 
may tend to be here somewhat extreme in the opposite sense. Sereni’s views 
on the punishment of individuals for war crimes do not altogether dispel the 
arguments which adherents of the opposite theory had hitherto drawn from 
this fact. His appreciation of the status of Formosa and his acceptance of the 
existence of two German States will not be exactly welcomed by Western 
politicians, although they may possibly be justifiable from the point of view 
of a “hard-boiled” realism, too hard-boiled, perhaps, for many tastes. The 
same may be said of his view that governments-in-exile have merely fictitious 
existence as soon as all the territory of the country concerned is occupied by 
the enemy (e.g., Luxembourg in World War I). 

It is impossible to state in a short review all the points on which this re- 
viewer agrees or disagrees with Sereni. We certainly share the same basic 
approach, as we agree that the sovereignty of a state does not mean that the 
state should also have sovereign freedom to obey or disobey the rules of in- 
ternational law. Among his views on specific subjects, we are willing to sub- 
scribe to most of those held by Sereni, e.g., his stand in favor of a minimum 
standard in the treatment of aliens. 

This reviewer fully approves of Sereni’s aim to afford additional protection 
to private investments abroad. He doubts, however, whether Sereni’s sugges- 
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tion that such property should to a certain extent be assimilated to property 
of the home state of the investor will really serve this purpose. In case of war 
and post-war settlements, this theory will certainly be adduced as justification 
for confiscating such property in order to satisfy reparation claims against 
the state concerned. 

As far as the form of presentation is concerned, any reviewer of any text. 
book of international law will experience a certain difficulty whenever the 
scheme adopted by the author departs from the scheme which happens to be 
most familiar to the reviewer. However, any scheme will be satisfactory as 
long as it follows a certain logical line, which is certainly the case in the 
present instance. It may seem strange to see topics like state territory, nation. 
ality, and treatment of aliens dealt with under the general heading of “Sub. 
jects of international law having a territorial character.” However, Sereni 
succeeds in fitting these topics perfectly into his general scheme. From the 
didactic point of view it may have certain inconveniences, e.g., that the faculty 
to conclude treaties is dealt with in the present book, while the law of treaties 
is to be explained in detail in the third volume. This, however, will be over- 
come by copious cross references. 

Sereni gives ample references to Anglo-American, German, French, and 
Italian literature. A hasty glance into the book would perhaps lead to another 
conclusion, as the number of footnotes seems to be comparatively small. How- 
ever, this impression is due to the large size of the work, which permits a 
certain spreading (in comparison to other works) of the material figuring 
in the footnotes. As far as cases are concerned, the author limited himself al- 
most exclusively to the case law of the Permanent Court of International 
Justice and of the International Court of Justice. One would have liked to 
have some more references especially to decisions by domestic courts on points 
of international law. As was to be expected from the first volume, Sereni not 
only records the several rules of international law which he treats in this 
volume, but also gives an excellent analysis of the theoretical background on 
which these rules are founded. Thus, the present volume fully confirms the 
excellent impression made by the first volume. 

IGNAZ SEIDL-HOHENVELDERN* 


* Professor of Law, University of Saarbriicken. 


Karten, D—Arst1, I. Civil Litigation in Turkey. Ankara: Legal Research 
Institute, Faculty of Law, University of Ankara, Joint Publications Series 
No. 7, 1957. Pp. xii, 280. 


This is a comparative law book dealing with the procedural aspects of law 
in the United States and Turkey. 

The value of substantive law depends fully on the excellence of the admin- 
istration of justice in a country. The similarity of rules in the substantive 
sense in different countries may too easily be avoided by divergence in pro- 
cedure. The method of service of process, for example, or of ascertaining the 
facts, if they are not stated and understood similarly, may lead to varying re- 
sults. The growing volume of international relations has accordingly raised 
the importance of the law of civil procedure. Leaving aside the lawyers’ ef- 
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forts to commence suits in the country where they think most favorable re- 
sults may be obtained, more lawyers are aware of the fact that no matter how 
perfect the substantive law of a country may be, it means little if it is not 
supported by the application of procedural rules enabling the parties to de- 
fend themselves reasonably. This is why, although the recognition and en- 
forcement of foreign judgments is universal today, countries seek the ob- 
servance by the foreign courts of some basic procedural requirements, such as 
the summons of the parties to the court and the opportunity of defending 
themselves. 

“Civil Litigation in Turkey” has taken the difficult task of comparing civil 
procedure in Turkey and in the United States. When one reads the book, 
however, the reader is not only informed about the Turkish system in com- 
parison to the American, but also about the Continental civil procedure as 
a whole. The Turkish law of civil procedure is covered by the Code of Civil 
Procedure and by the Code of Execution and Bankruptcy. The former is an 
adaptation of the Codes of the French-speaking Canton of Neuchatel of 
Switzerland, with a few modifications. The Code of Execution and Bank- 
ruptcy is the same as the Swiss Federal Law on Execution and Bankruptcy. 
Both of these Codes combine the French and German theories of civil pro- 
cedure. 

When lawyers are involved in a comparative work, they usually describe 
the laws of different countries, having no other aim than to furnish informa- 
tion. It is more difficult and more valuable to use the comparative method for 
constructive criticism by identifying the merits and flaws of each system. Such 
a comparison must evidently be based on a careful and accurate analysis of 
the laws under investigation. “Civil Litigation in Turkey” is a product of 
successful collaboration of an American, Delmar Karlen, Professor of Civil 
Procedure at New York University, with his keen insight in the problems of 
the law of procedure, and his Turkish colleague, Professor Ilhan Arsel, with 
his valuable support. As the preface describes the preparation of the book, 
“once the authors had agreed upon the general scope and plan of the book, 
they attacked particular subjects one by one.” We learn that the Turkish co- 
author studied relevant Turkish law on the topic under consideration, while 
the American co-author did the same for the American law on the same topic. 
Then they met, argued and treated ideas, ultimately defining similarities and 
contrasts, and speculating upon what each system might learn from the 
other. The book, therefore, is informative, as well as a critique of both the 
Turkish and American law of civil litigation. In each chapter the law in 
Turkey is stated with emphasis on the practical rather than on the theoretic 
aspects and with some references to American law. At the end of each chapter 
“what the United States and Turkey might learn from each other” is pro- 
vided. The book, as it goes further, reflects with clarity and ease of expression 
the authors’ depth of perception of the basic issues and shortcomings of 
Turkish and American law. 

The book begins with a chapter on general background information on 
the people and the nations, the government and the substantive laws (p. 1-6) 
of both countries. Then, it continues with the reasonable sequence of com- 
mencement of action (Chapter I), stating the plaintiff's claim (Chapter III), 
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defendant’s response (Chapter IV), pre-trial practice (Chapter V), the trial 
(Chapter VI), evidence (Chapter VII), judgment and execution (Chapter 
VIII) and finally appeal (Chapter IX). All these topics from commencing an 
action through trial to decision on appeal have been covered within 152 pages, 

The similarities and differences are presented in their proper places. Gen. 
erally speaking, the role of the judge and the presentation of evidence appear 
widely different from each other. There is little difficulty in explaining the 
diversities between the American and Turkish law. Since the jury trial has 
been recognized neither in civil nor in criminal trials in Turkey, therefore 
not juries, but judges have become the focus of the whole proceeding. The 
witnesses and parties are not examined for the jurors but for the judges. As 
a result, the judge in Turkey has the principal responsibility of directing the 
trial. He has to read the files; he does not learn about the case from the 
questions asked by the lawyers and answers given by the witnesses; as jurors 
do. There is, of course, no need for the parties to keep their evidence from 
the adversary until the trial (p. 35). Further, though it may be desirable, the 
“day in the court” practice and pre-trial procedure have not been established 
in Turkey. 

The jury trial has also helped develop an advanced questioning method in 
the United States. This method of receiving evidence, however, has not been 
advanced in Turkey. Proof has been made difficult by a special provision of 
the Code of Civil Procedure which requires that any transaction involving 
50 T. L. or more (approximately $15.00) must be proved by a written instru- 
ment. This indicates strict formality and distrust of words. (Actually this 
provision has no counterpart in the Neuchatel Code of Civil Procedure, but 
does exist in the French Code of Civil Procedure.) It is even indicated in the 
Commercial Code that notifications between merchants are not valid if they 
are not made through a notary public, a registered letter by return, or by 
telegram (Art. 20 III). However, there are some modifying provisions, which 
give the judge discretion to accept witnesses. Thus, the transactions for which, 
according to custom or circumstances, a written document is not required, 
may be proved by witnesses. And also where a commencement of proof 
exists, witnesses may be heard (Code of Civil Procedure, Art. 293 and 292). 
Letters of confirmation, invoices, and commercial books may also be used as 
means of proof among merchants. Administering an oath (whether on the 
court’s own initiative or on demand of the opponent) appears as a final 
method of proof. When the judge deems the proof offered by the parties un- 
satisfactory, he can request either of them to take an oath. If a party gives 
oath, his testimony is treated as conclusive (p. 91). Or, upon the request of 
one of the parties, his opponent may give an oath which also has conclusive 
effect (p. 92, 93). Certainly, giving oaths contradicts the theory of demanding 
written proof. Not believing in honesty of a party, on the one hand, this 
practice invites the same possibly dishonest man by giving an oath to win the 
case. 

No details may be expected in a single book that covers all the topics of civil 
litigation in Turkey within a short space. Fortunately, however, we find in- 
formation and comparisons on such subjects as lawyers, judges, court deci- 
sions, etc., which are directly related to the administration of justice. Among 
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them the method of service of process may be mentioned, since the related 
provisions of the Code of Civil Procedure have been replaced by a new act on 
unified rules of service of process (dated February 19, 1959). 

Finally, the book has several appendices. One is on the work load of courts 
and judicial offices; others on the distribution of judicial personnel and work 
load of the Court of Cassation. Appendix 4 contains a translation of the 
Turkish Code of Civil Procedure and Appendix 5 a translation of the Law 
of Judges. Neither of these statutes has appeared previously in English. 


TUGRUL ANSAY* 


* Associate Professor of Law, University of Ankara. 


Index to Foreign Legal Periodicals. Published by the Institute of Advanced 
Legal Studies, in codperation with the American Association of Law Li- 
braries. General editor, K. Howard Drake; Assistant editor, W. A. Steiner. 
Volume 1, No. 1, February 1960- 


One of the greatest difficulties in the study of international and foreign law, 
from both the practical and the theoretical point of view, is not the dearth of 
material, but the almost insurmountable task of orientation in the immense 
volume of current publications. 

The appearance of the first number of the Index to Foreign Legal Period- 
icals marks an important step in the advancement of the study of comparative 
and foreign law. It will make it possible to be kept informed about the im- 
portant legal articles published throughout the world. It will help the smaller 
libraries in keeping abreast and, in consequence of its broad coverage, also 
those law libraries the world over that do not receive hundreds of foreign 
legal periodicals. It will immeasurably aid any researcher in his arduous task 
of finding out what has happened abroad. It is difficult to foresee all the bene- 
fits we shall obtain from its use. Only in a negative way can this be illustrated: 
if one imagined that the Index to Legal Periodicals were to cease publication, 
it would have shattering consequences to the lawyer. No law library and no 
larger law firm could, therefore, in the future dispense with the Index to For- 
eign Legal Periodicals. 

The Index to Foreign Legal Periodicals covers legal articles and publica- 
tions appearing in some 250 foreign and some specialized Anglo-American 
legal periodicals, on international, private international, comparative, and 
municipal law. The list of periodicals indexed shows a careful and most 
balanced selection, including the leading periodicals of over fifty countries. 
It includes a number of volumes published on an annual basis. The inclusion 
of English and American journals on international and comparative law also 
seems justified. With regard to indexing, articles of at least three pages in 
length are included, and book reviews of two or more pages. The titles of 
articles are given in the language of publication; for those languages not using 
the Roman alphabet (Russian, Arabic, Japanese) they are transliterated ac- 
cording to Library of Congress rules. 

The Index is to be published in three quarterly parts and will be followed 
by an annual volume cumulating the first three quarterly parts and containing 
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additional entries for the last quarter. After the end of the fifth year a five. 
year cumulation is to be published. 

The subject headings are in dictionary form and follow, as far as possible, 
the established headings of the Index to Legal Periodicals, though attention 
is also paid to the different nature of foreign law categories. Here, foreign 
lawyers will meet with some difficulties, which may, however, be eliminated 
by the intended inclusion of a complete list of subject headings with cross 
references indicating, for instance, that under “intellectual property” one will 
find articles dealing with copyright, droit moral, etc. There is an author index, 
which contains not only the names of the authors of articles, but of the book 
reviewers and the compilers of included bibliographical contributions as well, 
The geographical index gives the subject headings for each country. 

The present issue is a most promising start. Some of the minor imperfec. 
tions (e.g., the repetition of subject headings in each subdivision by country) 
will disappear i in the next issue. A few more cross references (e. S- from copy- 
right to intellectual property) will no doubt be made. There is one short 
coming, however, which ought to be remedied because it impairs the practical 
usefulness of the Index. It is the fact that only the first page of the indexed 
article is given and thus the length of the article remains unknown. Since 
this Index seeks to help most libraries and researchers who have no eas) 
access to the indexed periodicals, the length of an article is of considerable 
practical importance. It may influence the reader’s interest in it and his deci- 
sion or calculation as to whether or not to order a photostat or microfilm copy, 

The general editor, Mr. K. Howard Drake, and the assistant editor, Mr. W. 
A. Steiner, have done an excellent job. Dr. William B. Stern, chairman of the 
committee on index and the spiritus rector of this new publication, must be 
congratulated for his bold vision and drive in starting, with the initial help of 
a Ford Foundation grant, a new venture which we hope will become one of 
the permanent and essential tools of research for international and compara- 
tive law. 

CHARLES SZLADITS* 


* Columbia University. 
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Book Notices 








Trotter, A. Immaterialgiiterrecht. Pa- 
tent-, Marken-, Urheber-, Muster- und 
Modell-, Wettbewerbsrecht. Band I. 
Basel und Stuttgart: Verlag Helbing 
& Lichtenhahn, 1959. Pp. xvii, 595. 


Each year brings forth a wealth of 
publications on patents of invention, 
copyright, designs, trademarks—deal- 
ing with those subjects not collec- 
tively but separately, because the ex- 
perts in these fields of interest tend 
to confine themselves within the 
boundaries of their own expertise. 
The unique problems and special 
laws of one field are unknown to the 
practitioners in other closely related 
fields. Dr. Alois Troller, professor, 
barrister, and internationally known 
specialist in copyright and industrial 
property, deplores this situation. Con- 
tinuing in a tradition enriched by 
the works of distinguished scholars 
(Vinding-Kruse, Rotondi, and oth- 
ers), Dr. Troller has set himself the 
tak of covering the entire law of 
immaterial goods in his celebrated 
manual. In his opinion, the jurist is 
entrusted with the task of defining 
immaterial goods so that these jurid- 
ical concepts may everywhere be 
recognized and identified in order 
to protect the creative personality 
against the collective egoism of the 
community. 

Dr. Troller’s book is divided into 
three principal parts: general theory, 
immaterial goods (all the various 
fields), and procedure (formalities). 
In the first part, he reviews the period 
from the XVth to the XIXth cen- 
tury, in which the legislator recog- 
nized the existence of different im- 
material goods and sought to protect 
them by various means. In selecting 
and defining immaterial goods, no 
attempt has been made to elaborate 


principles governing all of them. 
Moreover, the author makes it clear 
that the conclusion of numerous 
multilateral and bilateral agreements 
on the subject has added to the 
difficulty of scientific treatment of 
this great body of material. Accord- 
ingly, a way should now be sought 
to embrace and unify the whole 
domain of immaterial goods. Dr. 
Troller’s way is to analyze the gen- 
eral principles of civil law. 

The author rejects the idea that 
the Jaws of immaterial goods (he 
casts Jaw in the plural in this section) 
confer “rights of personality” (Per- 
s6nlichkeitsrecht). By virtue of these 
laws, the proprietor enjoys an exclu- 
sive right in an immaterial object, 
this right being more or less limited 
in time and space. It is the imma- 
terial good and not the interests 
therein that is the subject matter of 
the right, although the author admits 
that these interests (material or 
moral) are not without legal sig- 
nificance. 

Immaterial goods have a special 
nature: they may be characterized by 
a potential ubiquity. The author pays 
much attention to the civil law theory 
of possession, and he considers that 
the possessor of an immaterial good 
should not be less extensively pro- 
tected than the owner of a material 
good. Moreover, where legal protec- 
tion aims at maintaining exclusive 
dominion over an immaterial good 
(e.g., in the protection of trade se- 
crets), possession should be consid- 
ered a prerequisite to the right to 
institute civil suit. 

Exclusive rights are those granted 
on patented inventions, literary and 
artistic works, registered trademarks, 
and deposited designs. By virtue of 
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these rights the proprietor is entitled 
to benefit from his immaterial good 
in every possible way. The right is 
brought into being at the same time 
as the good, but the need to comply 
with a formality may render the 
right incomplete. 

The second part of the book is 
concerned with immaterial goods 
which are the subject matter of the 
various rights; here are found anal- 
yses of legislation, case law, and 
literature. In his preface, the author 
disclaims the intention of making a 
comparative study. Later, however, 
in his masterly exposé, he brings out 
the common principles of the law of 
immaterial goods, as found in many 
countries of Europe. Only a short 
summary of the contents of Parts II 
and III of the book, however, is 
possible in this review. The chapter 
on inventions, as well as those on 
trademarks and designs, begins with 
a description of their characteristics. 
Thereafter attributes of patents pro- 
tected by the law (novelty and in- 
dustrial application) and categories 
of non-patentable inventions are dealt 
with. A chapter on trademarks sets 
out their various uses, indicates the 
marks which are excluded from pro- 
tection, deals with appellations of 
origin, and classifies marks according 
to their forms, functions, and pro- 
prietors. The chapter on literary and 
artistic works attempts to define the 
scope of the concept of the “work.” 
It deals exhaustively with borderline 
situations, with the opposing concepts 
of form and content, and with sec- 
ond-hand works. The study of de- 
signs deepens the meaning of “for- 
mal” novelty. It will be noted that 
Dr. Troller pays much attention to 
the various forms of novelty (abso- 
lute, relative, objective, subjective, 
and formal). He points out in the 
chapter on literary and artistic works 
that their “originality” is, in fact, 
only a subjective novelty. 

After a chapter concerning incom- 
plete exclusive rights (trade secrets, 
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appearance or external presentation) 
Part II ends with an analysis of the 
mutual relationships between the 
various forms of protection. Part [I] 
contains two chapters: one a general 
comment on systems of registration 
and one on inscription in the register 
granting of patents, registration of 
trademarks, and deposit of designs), 
The book is provided with a subject 
index and a bibliography. 

It is as regrettable for the reviewer 
as it will be found rewarding to 
Dr. Troller’s future readers, that the 
richness and variety of his materials 
defy compression into the short space 
of a review. He has addressed his 
book, the second edition of a manual 
for students published in 1948, “Der 
Schweizerische gewerbliche Recht:. 
schutz,’ to the advanced scholar and 
the specialist. The specialist, in turn- 
ing to this rich source and brilliant 
panorama of the law of intellectual 
property, will realize, however, that 
it remains an introduction, or rather 
a most valuable guide, in his search 
for solutions to his own problems. 
Here, as throughout the law, there 
can be no “solutions toutes prétes.’ 
Dr. Troller’s great contribution 
through this volume is that of having 
pulled down the impeding partitions 
between the various sectors of the 
law of intellectual property, offering 
to all who practice in those sectors 
a general and common theory. 


THOMAS ILOVAY 


Sziezax, L. Das Staatsangehorigkeit: 
recht von Ungarn. Frankfurt/Main 
Berlin: Alfred Metzner Verlag, 195%. 
Pp. 211. 


The volume on Hungary is the 
22nd in the excellent series on exist 
ing nationality laws sponsored by the 
University of Hamburg (cf. this 
Journal, Vol. 8 (1959) pp. 392 ¢ 
seq.). The author, presently Land. 
gerichtsdirektor in Nuremberg, was 
a member of the Curia, the Hun- 
garian Supreme Court, and he writes 
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with a certain nostalgia for the laws 
and customs of his former country. 

The American reader will be most 
favorably impressed by Dr. Szlezak’s 
learned and thorough preface, which 
is a most instructive introduction to 
Hungarian law (pp. 11-42), while 
the following parts (pp. 43-69; 70- 
90; 91-97) deal with the develop- 
ment of Hungarian nationality law, 
and the nationality law of the present 
Hungarian People’s Democracy. Of 
special interest are the author’s com- 
parative references to the British legal 
development: both legal systems de- 
veloped from case law and without 
a written constitution; Hungary’s 
basis for rights and freedoms was 
her Magna Carta, the Golden Bull, 
Article 2 of which contained a pro- 
vision similar to the Habeas Corpus; 
in the 15th century laws were enacted 
with a content corresponding to the 
Bill of Rights; and the Hungarian 
Diet, or Parliament, obtained at an 
earlier date than Westminster the 
privilege of appointing and dismiss- 
ing the king’s counsel, and ever since 
1298, the ministers’ responsibility to 
Parliament was law. Naturally, these 
rights and liberties are to be set in 
the feudal framework of society with 
the division of the free and the serfs; 
in this instance, however, Hungary’s 
doctrine of the Crown united every 
member of the nobility, irrespective 
of their estate, in the unity of the 
Membrum Sacrae Regiae Coronae, 
a doctrine which later, in its consti- 
tutional interpretation made the ruler 
of Hungary, through his coronation 
oath, responsible to the nation as a 
whole. This interpretation differs 
from the British doctrine, in which 
the Crown means the executive power 
of the sovereign and the executive 
branch of government. 

Subsequent chapters describe the 
development of Hungarian national- 
ity law under the Habsburg period, 
with Hungary accepting by analo- 
gous usage §§ 28-32 of the Austrian 
Allgemeines Biirgerliches Gesetz- 
buch, which contained truly progres- 


sive provisions on nationality and re- 
mained in force even after the ruthless 
reactionary centralism that followed 
the years after the 1848 Revolution. 
Following the Treaty of 1868, Hun- 
gary, as part of the Austro-Hun- 
garian Monarchy, adopted a very 
modernistic and liberal nationality 
law, according to which Hungarian 
nationality was acquired by birth, by 
legitimation (for illegitimate chil- 
dren), by marriage, by naturalization 
after residence of 5 years with the 
characteristic Austro-Hungarian re- 
quirement of acceptance into a com- 
munity (Gemeinde) and the “oath 
of allegiance” to the King and the 
Constitution. The citizenship pro- 
visions remained in essence the same 
after the dissolution of the Mon- 
archy at the end of the first world 
war and the Treaty of Trianon, and 
the subsequent treaties with the so- 
called successor states (Czechoslo- 
vakia, Yugoslavia, Rumania) were 
in accordance with earlier peace 
treaties, especially as to the privilege 
of option for the residents of yielded 
territories. 

The various nationality provisions 
during the Hitler era, the second 
world war, and the present People’s 
Democracy are also dealt with in 
detail. Of these, the most conspicuous 
is the loss of Hungarian nationality 
by the racial Germans domiciled in 
Hungary, who were resettled in Ger- 
many under the supervision of the 
Allied Control Commission. The last 
statute governing nationality is the 
law of 1957, with the usual severe 
stipulations against those who under- 
mine the new form of government 
and its economic and social structure. 
The new oath of allegiance must be 
sworn to the Fatherland, the working 
people, the written (and re-written) 
Constitution, and the economic and 
social order of the People’s Republic. 

As an historical and systematic 
presentation, Dr. Szlezak’s book is 
highly recommended. 

ROBERT RIE 
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von Hentic, H. Zur Psychologie der 
Einzeldelikte. Vol. 1V. Die Erpres- 
sung. Tiibingen: J. C. B. Mohr (Paul 
Siebeck), 1959. Pp. viii, 318. 


von Hentic, H. Der Gangster. Eine 
Kriminal-Psychologische Studie. Ber- 
lin/Gottingen/Heidelberg: Springer 
Verlag, 1959. Pp. 245. 


Professor Hans von Hentig’s two 
new volumes in his already impres- 
sive record of published studies, are 
concerned with psychological analysis 
of individual criminal types, and 
through this medium provide an 
analysis of criminal mechanics as 
regards the crimes considered as 
social phenomena. The first of the 
reviewed works is the fourth in a 
series, of which the three earlier vol- 
umes have already been reviewed in 
this Journal. The other is a study of 
a phenomenon which as yet is almost 
exclusively characteristic of the social 
ills of our country. Professor Hentig’s 
past association with criminological 
studies in this country makes him an 
expert interpreter of our problems in 
the German milieu. 

He takes the broadest approach in 
his studies of criminal psychopathol- 
ogy. The study of criminals and 
crime is the study of life itself. What 
we know of these social phenomena, 
as revealed by statistics, constitutes 
only part of the true picture. Crime 
and criminals are only occasionally re- 
vealed to society, and this is particu- 
larly true in regard to extortionists 
and gangsters, who are professionals 
in the highest degree, although there 
are amateurs here also, as in any 
other activity. In these fields, gather- 
ing statistics is hampered perhaps 
more than in treating any other forms 
of crime, as the success of these 
criminals depends greatly on an out- 
ward facade of respectability and 
secrecy concerning the relationships 
between criminal and victim. To 
illustrate, a special form of extortion 
was promoted by the advent of 
Nazism. Past affiliations with the 
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political organizations proscribed by 
the new regime offered excellent op. 
portunities for the activities of ex. 
tortionists. Thus individual criminal 
activities paralleled a moral condem. 
nation of the official political dog. 
trine, and was in a sense a reflection 
of the methods of the regime itself, 

Of the two types of criminal the 
gangster represents the more socially 
distinctive type. He has developed 
a style of life, a social milieu, and a 
typical behavior, and his activities 
are an appendix to certain forms of 
social and economic behavior which 
themselves verge on crime. In Profes. 
sor Hentig’s opinion, the gangster js 
so typical that it is possible to classify 
him as a separate physical (anthro. 
pological) and psychological type. 

As usual with our author, the 
anecdotal part of his studies is re. 
markable. He supports his findings 
and conclusions with a vast case 
knowledge and a study of the records 
of famous criminals, their character. 
istics, the legends woven around their 
persons and their deeds, their pref. 
erences, and their mode of life. 

It is difficult to classify Professor 
Hentig’s studies. They are charac. 
terized by a broad and less tech- 
nical approach than strict studies in 
criminal psychopathology. Technica 
account is combined with legal lore, 
and both are projected on the social 
aspects of criminal activities and the 
conditions of the age of which the 
criminal is a feature. Written with 
a literary flair, Professor Hentig’s 
books are of interest to everybod) 
interested, for whatever reason, in 
crime. 

KAZIMIERZ GRZYBOWSKI 


ScHatzeL, W. Internationales Recht. 
Vol. 1. Das Recht des vélkerrecht- 
lichen Gebietserwerbs. Bonn: L 
Rohrscheid Verlag, 1959. Pp. 283. 


It was a splendid idea of the well 
known Ro6hrscheid publishing firm 
to honor the former head of the In- 
ternational Law Faculty of the Uni 
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versity of Bonn by publishing a col- 
lection of his always thorough and 
stimulating treatises and lectures. 

Schatzel’s last work on German 
nationality laws was recently brought 
to the attention of the readers of this 
Journal (Vol. 8, pp. 389 ff.). The 
present volume under review evinces 
again his clear and lively style, his 
background as an eminent teacher 
as well as practitioner. Among his 
various appointments were his ju- 
dicial position in the Berlin Ministry 
of Justice, as representative of Ger- 
many at the Mixed Arbitration Court 
in Paris after World War I, and 
managing editor of the Archiv des 
Volkerrechts, as well as in many 
organizations dedicated to interna- 
tional law. 

The first volume of Schatzel’s col- 
lected works contains in the main 
the reproduction of his first magnum 
opus, Die Annexion im Vélkerrecht 
(pp. 35-247), which was published 
in 1920 and has been long since sold 
out. It is prefaced by Walter Schiick- 
ing. The importance of this study is 
due to the author’s ideas and courage: 
it was written during the first part 
of World War I when Schatzel was 
a member of the German armed 
forces in France, and Germany hoped 
for and believed in a Siegfrieden, a 
victorious peace as well as ruthless 
annexations. The author fights with 
vigor against any theory that advo- 
cates the incorporation of a foreign 
territory by the occupying forces 
without international recognition. He 
goes so far as to declare any annexa- 
tion illegal, no matter under what 
circumstances (p. 194). This reviewer 
thinks that Schatzel is justified in 
not discussing the many changes dur- 
ing the Napoleonic era in detail since 
these were eventually adjusted by the 
Congress of Vienna. 

With regard to the annexations 
which have occurred since 1815, the 
author points out that these were 
all internationally recognized, in the 
case of the Boer Republics, recogni- 


tion even preceded factual occupa- 
tion! Neither Transvaal nor the 
Orange Free State were invited to 
the Hague Peace Conference al- 
though both African republics. still 
existed as independent states, which 
leads the author to conclude that 
their annexation had already been 
approved beforehand by the partici- 
pants in the Conference (p. 195). 
However, annexation is not neces- 
sarily a consequence of war; peace- 
ful annexations occurred fairly fre- 
quently and became legally valid 
after their international recognition. 
Schatzel mentions that the Congress 
of Vienna recognized a number of 
Napoleonic annexations (p. 203); 
this reflects a curious legalistic view 
that this reviewer attempted to ex- 
plain with the tendency of bestowing 
“legitimacy” on any actual possession 
which lasted for about one genera- 
tion (cf. Rie, Der Wiener Kongress 
und das Vélkerrecht, pp. 77 ff.). 

It must be pointed out, however, 
that Schatzel’s first book is more 
than forty years old, and so is his 
statement (p. 244) that annexations 
in the formal sense have become in- 
creasingly unnecessary. At present, 
economical penetration of territories 
supplants their former acquisition by 
royal marriages, inheritance, or mili- 
tary conquest. The author is con- 
vinced that eventually annexation 
will yield to adjudication, in other 
words, that might will yield to right. 

Three principles form the legal 
basis for territorial claims: (1) Le- 
gitimacy protects the original, his- 
torical situation that has been changed 
by force and should be restored as 
completely as possible (the view of 
the Congress of Vienna). (2) Na- 
tionality, which appeared in the sec- 
ond half of the 19th century and 
governed after the first world war, 
even though the Germans and Hun- 
garians were not favored, was in- 
strumental in creating the newly 
formed League of Nations as a quasi- 
guardian and guarantor of the terms 
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of the Paris Treaties (Versailles, St. 
Germain, Trianon, Neuilly), insti- 
tuting a modernized type of legiti- 
mism that included certain principles 
of parliamentarism, especially with 
regard to changes of the treaty stipu- 
lations within the framework of the 
proceedings of the League. (3) Soli- 
darity, which, according to the au- 
thor, is the principle that conforms 
to the greatest degree with inter- 
national justice, regards the nations 
as units with proportional claims to 
territory, resources, and commerce. 
It is the author’s technical term for 
Woodrow Wilson’s principles of 
peace and political idealism. It was 
the author’s hope forty years ago 
that this would become the leading 
principle for changes in territorial 
possessions, adjudicated by an inter- 
national and supranational court of 
law. 

We wish to combine our felicita- 
tions to the author with the hope 
that he and his publisher will present 
us in the near future with the next 
three volumes of his works on inter- 
national adjudication, nationality law, 
and the international law of war. 
Ad multos annos! 

ROBERT RIE 


Grutzner, H. Internationaler Rechts- 


hilfeverkehr in Strafsachen. Ham- 
burg-Berlin-Bonn: R.v. Decker’s Ver- 
lag (G. Schenk), 1957. (Loose-leaf.) 


This extremely useful publication 
has already been reviewed in this 
Journal (Vol. 8, 1958, p. 315) and 
this notice serves only to announce 
the publication of the sixth supple- 
ment (Lieferung), which brings it 
up to April 1959. It is an important 
addition to Parts One and Two of the 
first volume. Additions to Part One 
were necessitated by the promulga- 
tion by the Federal Government, 
acting in co-operation with the Ger- 
man Lands, of directives concerning 
extradition procedure. This is an ex- 
tensive document, organized into 
seven chapters, and in itself a prac- 
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tical little treatise on all questions 
connected with extradition. Addi- 
tions to this part also include some 
minor regulations relative to it. The 
addition to Part Two of the first 
volume covers Belgium, with which 
the Federal Republic has concluded 
a new extradition treaty. 


KAZIMIERZ GRZYBOWSKI 


Marks, H. S. (Ed.). Law and Ad- 
ministration. Vols. 1 and 2. Progress 
in Nuclear Energy. Series X. New 
York: Pergamon Press, 1959. Pp. xiii, 
994. 


Pergamon Press of New York, 
London, and Paris has embarked 
upon a broadly conceived plan for 
following the world atomic develop- 
ments in twelve series ranging from 
physics, mathematics, and technics to 
economics, law, and health physics. 
Series X, within which the present 
work under Mr. Herbert S. Mark’s 
editorship appears as volume one and 
two, is reserved to legal and adminis- 
trative aspects of nuclear energy. 

This voluminous book is a com- 
pedium of the world-wide implica- 
tions of atomic energy in the area 
of law and administration, divided 
into two parts. The first volume 
opens with a review of the United 
States Atomic Energy Law by Dean 
J. G. Palfrey, which is followed by 
informative articles on certain specific 
national as well as international rami- 
fications of nuclear energy, and closes 
with a scrutiny of Israel’s program 
for atomic generated power. But not- 
withstanding Mr. P. Sporn’s obvious 
competence in this field, his analysis 
looks somehow out of place in this 
volume and would undoubtedly fit 
much better into Series VIII reserved 
for the economics of nuclear power. 

In the second part of the book, 
enactments pertaining to atomic en- 
ergy in some twenty-five countries 
are presented in addition to the text 
of the Euratom treaty, O.E.EC. 
Conventions on the E.N.E.A., its 
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security arrangements and special 
tribunal, and the Eurochemic Com- 
pany. The I.A.E.A. Statute, and more 
than abundant material on bilateral 
agreements, have also been included. 

It is, however, unfortunate that, 
in spite of all the work the editors 
obviously had to undertake in col- 
lecting and preparing in English so 
many diverse legal provisions, the 
result is not fully satisfying. This ap- 
plies chiefly to the second volume in 
which statutes and decrees are pre- 
sented without being systematically 
arranged, or properly collated with 
the preceding notes. In effect, the 
lack of any subject matter classifica- 
tion for the whole volume makes it 
extremely difficult for a reader to 
locate the particular national legisla- 
tion in which he may be interested. 
Neither can a reader be sure that 
perusal of the individual national 
laws, will cover all the relevant enact- 
ments. Taken at random, it may be 
pointed out, for instance, that in the 
case of Sweden, an important law 
on radioactivity is nowhere even 
mentioned. In the chapter on France, 
a reader will find the texts of mining 
laws applicable to some former 
French overseas territories, but hardly 
a word about such laws in metropoli- 
tan France. A regrettable confusion 
exists in the description of the situa- 
tion in Belgium, where the Center 
for Nuclear Studies (C.E.N.) is er- 
roneously identified with an advisory 
Atomic Energy Commission, and 
then the latter with the Atomic 
Energy Commissioner. 

In some respects the translation 
might have been improved as well. 
The English version of the Euratom 
treaty has all the errors which have 
already been depicted in this Journal 
(Vol. 8 (1959) 148 et seq.). More- 
over, the documents germane to the 
association of certain non-European 
countries with the European Eco- 
nomic Community are mistakenly 
presented as a part of the Euratom 
treaty. 
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Yet, it would not be fully justified 
to conclude this notice on a purely 
negative note. It must be acknowl- 
edged that the publication makes 
available to an English-speaking 
lawyer useful information on nuclear 
institutions in many nations and on 
their atomic enactments which other- 
wise might be a laborious task to 
procure. Moreover, articles in the 
first volume, namely Mr. M. Gaudet’s 
on Euratom, or Mr. Arthur W. 
Murphy’s on problems of liability in 
nuclear accidents, deserve the atten- 
tion of readers. Nevertheless, it seems 
that a publication designed as a ref- 
erence book should have paid more 
attention to the precise presentation 
of details, citation, and some sys- 
tematic treatment of the whole ma- 
terial. Let us hope that future editions 
will evade the pitfalls of throwing 
together too much diversified subject 
matter so that Law and Adminis- 
tration in the Progress in Nuclear 
Energy Series may serve the purposes 
that the editors have in mind. 


JAROSLAV G. POLACH 


Erter, G.—Kruse, H. (Eds.). 


Deutsches Atomenergierecht. Got- 
tingen: Otto Schwarz & Co., Decem- 
ber 1958-February 1960. (Loose- 
Leaf Edition.) 


Since the last review of this col- 
lection of atomic laws in Germany, 
Supplements Nos. 12-16 (December 
1958-February 1960), have been is- 
sued. Nothing better reflects the 
changing character of atomic laws 
than the fact that a great majority 
of the German nuclear legal pro- 
visions promulgated in this period 
are either international conventions, 
or enactments of Euratom. It is par- 
ticularly the latter’s regulations which 
occupy an increasing share in the 
West-German legal system, so that 
a separate volume has been reserved 
for these. In this the reader will find 
provisions, now uniformly valid in 
the six states, concerning nuclear 
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security, safety, and tariff arrange- 
ments, and Euratom’s rules concern- 
ing the official secrets, internal 
budget, research, and investment. In 
addition, information on the com- 
position and personnel of the EAEC 
institutions, including the Single 
Court and the European Parliament, 
fully indicate to what degree Eura- 
tom has already instituted its infra- 
structure and is expanding into a 
previously purely national arena of 
competence of the Member States. 
The Euratom treaties of co-operation 
with the United States, Great Britain, 
and Canada have been included as 
well as the proposed drafts of the 
EAEC, and of the OEEC Conven- 
tions on third party liability. Even 
though not yet enacted, they afford 
a good comparative review of the 
issues in question. 

The international part of the col- 
lection brings the definite texts of 
the OEEC Convention instituting 
the European Nuclear Agency, of 
which West Germany is also a mem- 
ber, and also the OEEC Conventions 
on nuclear security, its special tri- 
bunal, and the Eurochemic Com- 
pany. IATA regulations have been 
reissued anew. 

In the volumes reserved to enact- 
ments originating with the German 
Federal legislature or those of indi- 
vidual Lander, the interim additions 
touch mostly on the use of radio- 
isotopes, or amend previous regula- 
tions bringing them into accord with 
the provisions of Euratom. Among 
the court decisions, a very significant 
case bearing on the physician’s duty 
to warn his patient about possible 
injurious effects of radiation deserves 
the reader’s attention. Though in 
this specific instance the injury was 
caused by X-rays, there is no doubt 
that the decision established an im- 
portant precedent in case of injuries 
caused by the therapeutic use of 
radiation. 

Of course, the most important 
single piece of recent German nuclear 
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legislation remains the new Federal 
atomic law enacted December 23, 
1959, and in force since January |, 
1960. Besides the law itself, the edi- 
tors have included, on the one hand, 
amendments of the Basic Law of 
the Federal Republic, which became 
necessary before the new law could 
be enacted, and on the other hand, 
the government analysis and com. 
ments on the proposed atomic law, 
Including the proposals and counter 
proposals made during the legislative 
process, all this material, which can 
be found in the respective part of 
the publication, represents a valuable 
source on the legislative history of 
the federal atomic law and its in- 
terpretation. 

As in the past, the Supplements 
bring up to date the subject index, 
bibliography, and other changes that 
have occurred in the organization 
and personnel of institutions active 
in the nuclear field. 


JAROSLAV G. POLACH 


Corsett, P. E: Law in Diplomacy. 
Princeton: Princeton University Press, 
1959. Pp. xii, 293. 

The present volume makes some- 
what bitter reading for people who 
believe that one day the rule of law 
will govern all relations between 
States. It shows how far the choice 
of legal arguments put forward in 
support of their actual political prac- 
tices by the United Kingdom, the 
United States, and Russia between 
1648 and 1958 was in reality deter- 
mined by political considerations. In 
many respects, this is therefore as 
disillusioning a book as any which 
enables a naive admirer of the show 
to get a glimpse behind the stage. 
However, the author did not write 
the book with the intention of de- 
bunking international law. If he had 
had this aim in mind he could have 
saved his effort. Unfortunately, popu- 
lar belief in international law can 
hardly be reduced to a lower level 
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than it has sunk to anyhow during 
the last fifty years. Its very existence 
has been denied more than once. 
Understandably, defenders of the 
idea of international law have tended 
to overstate their case. It may, how- 
ever, not have been the wisest course. 
Actual political events often failed 
to live up to expectations thus raised. 
This may not always have been due 
to an open disregard of the rules. 
Many of these rules are, alas, so 
vague or contradictory that a partisan 
interpretation frequently may use 
them to support almost any course. 
However, whenever genuine or even 
misplaced faith in international law 
is betrayed, international law takes 
another beating in public opinion. 

While the author therefore does 
dispel some illusions, he does this 
not out of sheer cynicism but in order 
to save international law from some 
of its more illusionist friends. This 
book renders a valuable service to 
understanding what international law 
may reasonably be supposed to 
achieve in the world we live in—and 
what it will be unable to do in the 
foreseeable future. 

The author’s analysis of the real 
motivation of the attitudes of the 
powers concerned and of the legal 
arguments advanced by them in sup- 
port of these aims is a valuable 
contribution to a comparative study 
of politics. This analysis, however, 
serves another and even more im- 
portant purpose. It shows that there 
are some lowest common denomina- 
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tors, which none of these powers 
contradicted. It may be doubted, 
however, whether this was done be- 
cause these factors were so com- 
pelling or so unimportant. We would 
not like to say that these factors are 
the only realistic rules of interna- 
tional law, but it is encouraging to 
know that at least some bedrock re- 
mains underneath a lot of sand—even 
of quicksand. 

We may conclude this review with 
another thought, giving as much or 
as little comfort as the preceding one. 
The author shows that states have 
usually tried to justify their actions 
by appeals to rules of international 
law. It is true that in almost any 
dispute both parties have presented 
diverse interpretations of the appli- 
cable rules, and it is also true that a 
state pretty often ignores whatever 
interpretation it had given to a rule 
in a previous conflict if this interpre- 
tation runs contrary to its interests 
in the conflict at hand. A moralist 
will no doubt condemn such blatant 
examples of duplicity and hypocrisy. 
However, hypocrisy is the compli- 
ment which vice pays to virtue. The 
fact that governments still bother to 
justify their acts by reference to actual 
or pretended rules of international 
law may serve as a consolation to 
those who, after the searching analy- 
sis by the author, tend to despair 
altogether of the future of inter- 
national law. 


IGNAZ SEIDL-HOHENVELDERN 
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American Foreign Law Association 


REPORTS 


AMERICAN ForeicNn Law AssociATION, 
Inc.: AnnuaL Meetinc 1960—The 
first annual meeting of the American 
Foreign Law Association, Inc. as an 
entity incorporated under the laws of 
the State of New York on April 10, 
1959, was held at New York City at 
the U.N. General Assembly Building 
on March 25, 1960. Mr. Alexis C. 
Coudert, President of the Association, 
was in the Chair. The following were 
elected as Directors of the Association: 
Class of 1961—Miguel A. de Capriles, 
David E. Grant, John N. Hazard, and 
Kurt H. Nadelmann; Class of 1962— 
Martin Domke, George W. Haight, 
Frank E. Nattier, Jr., and Robert S. 
Whitlow; Class of 1963—Albert M. 
Herrmann, Max Rheinstein, Otto C. 
Sommerich, and Ivan Soubbotitch. 

The By-Laws of the Association, as 
previously approved at the annual meet- 
ing held on March 13, 1959, were rati- 
fied and confirmed and two amend- 
ments, relating to branches of the As- 
sociation, were adopted and approved. 

A Nominating Committee was 
elected by the membership meeting 
composed of Messrs. Albert M. Herr- 
mann, W. Harvey Reeves, Max Rhein- 
stein, Otto C. Sommerich, and Ivan 
Soubbotitch. 

At the annual meeting of the Board 
of Directors held immediately follow- 
ing the membership meeting, the fol- 
lowing were elected as officers: Presi- 
dent—Alexis C. Coudert; Vice-Presi- 
dents—George J. Eder, W. Harvey 
Reeves, Arthur von Mehren, and Hes- 
sel E. Yntema; Treasurer—Leon H. 
Doman; Secretary—A. Edward Gottes- 
man. 


Mr. Otto C. Sommerich was elected 
as Honorary President of the Associa- 


tion. 
ALBERT M. HERRMANN 


SECRETARY 


AMERICAN ASSOCIATION FOR THE Cow- 
PARATIVE Stupy oF Law—At the an- 
nual meeting of directors of the Ameri- 
can Association for the Comparative 
Study of Law, Inc. held in New York 
on March 25, 1960 reports were te 
ceived on the current, and _ possible 
future, activities of the Association. In 
addition to publication of the Ameri- 
can Journal of Comparative Law, now 
in its ninth year, the production of a 
special volume of legal essays in Com- 
parative Law, and other current activi- 
ties, the undertaking of a comparative 
study of work done in comparative re- 
search in the United States and other 
leading countries was given considera- 
tion. 

Professor Miguel A. de Capriles of 
New York University was elected Presi- 
dent of the Association. He succeeds 
Alexis C. Coudert who was elected 
President of the American Foreign Law 
Association later the same day. Profes- 
sor Willis L. M. Reese of Columbia 
University was elected Secretary to suc- 
ceed Professor de Capriles. Professor 
Hessel E. Yntema of the University of 
Michigan was re-elected Vice President, 
and Assistant Dean William S. Barnes 
of Harvard University was re-elected 
Treasurer. 


377TH ANNUAL MEETING OF THE AMERI- 
cAN Law InstiruteE—The American 
Law Institute held its 37th annual 
meeting in Washington, D.C., from 
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May 18th to 21st, 1960. As in previous 
years, the opening session was ad- 
dressed by the Chief Justice of the 
United States. Judge Herbert F. Good- 


rich, Director of the Institute, in his 


annual report, announced that the 
Institute will study the problem of 
the appropriate jurisdiction of federal 
courts, following a suggestion made 
by the Chief Justice the preceding year. 

‘On the agenda of the meeting were 
consideration of Tentative Drafts Nos. 
10 to 12 of the Model Penal Code, 
Tentative Draft No. 6 of the Restate- 
ment of the Law, Second, Conflict of 
Laws, and Tentative Draft No. 5 of 
the Restatement of the Law, Second, 
Torts, as well as Tentative Draft No. 4 
of the Restatement of the Foreign Re- 
lations Law of the United States. 

The discussion of the Tentative Draft 
No. 6 for the revised edition of the 
Restatement of Conflict of Laws had 
been awaited with particular interest. 
Tentative Draft No. 6 covers Chap- 
ter 8, Contracts, the part of the Re- 
statement of 1934 which has been the 
subject of the severest criticisms. The 
new draft, prepared by Professor Willis 
L. M. Reese of Columbia University 
School of Law, Reporter, with the 
assistance of his Advisers, departs from 
the old text in four principal ways. 
First, it no longer says dogmatically 
that the validity of a contract is gov- 
erned by the law of the place of con- 
tracting. Instead, the governing law is 
now said to be the local law of the 
state with which the contract has its 
most significant relationship. Second, 
the original Restatement gave the par- 
ties no power to choose the governing 
law. The present draft does give them 
such power subject to certain limita- 
tions. Third, the original Restatement 
made a sharp distinction between mat- 
ters of validity and matters of per- 
formance, specifying that matters per- 
taining to damages, to sufficiency of 
performance and to excuse for non- 
performance are governed by the local 
law of the place of performance. In 
the present draft it is said that all 
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matters of validity and effect are gov- 
erned by the local law of the state of 
most significant relationship with the 
exception of minute details of per- 
formance which are still said to be 
governed by the local law of the place 
of performance. Lastly, while the origi- 
nal Restatement made no attempt to 
distinguish between particular kinds of 
contracts, the new draft does lay down 
rules applicable to the field in general, 
but also attempts to lay down more 
specific rules for certain kinds of con- 
tracts. 

The section recognizing the right of 
the parties to choose the governing law 
subject to certain limitations was ac- 
cepted by the meeting without a divi- 
sion. The section abandoning the “rule” 
that the validity of a contract is gov- 
erned by the law of the place of con- 
tracting was accepted in principle by 
a majority of two thirds. The discussion 
of Tentative Draft No. 6 will be con- 
cluded at the next meeting. 

In the draft submitted for the Re- 
statement of the Foreign Relations Law 
of the United States, two topics are 
dealt with: the “Act of State Doc- 
trine” and “Recognition.” The question 
whether the act of state doctrine is 
a “requirement” of international law 
led to prolonged discussions. The draft 
which negates such a requirement was 
upheld by a majority vote. 

It should be noted that the discus- 
sions are reproduced in the Proceedings 
of the Annual Meetings published by 
the Institute. 


KURT H. NADELMANN 


ANNUAL MEETING OF THE LOUISIANA 
State Law Instirutre—The Louisiana 
State Law Institute, an official advisory 
law revision commission, law reform 
agency, and legal research agency of 
the State of Louisiana under a charter 
granted by the Legislature, held its an- 
nual meeting in New Orleans on 
March 25-26, 1960. The work of the 
Institute for the past year was reviewed 
in the report of the Director, Professor 
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J. Denson Smith, of the Louisiana State 
University Law School. 

The Project of a Louisiana Code of 
Civil Procedure, the product of some 
ten years of study, was presented to the 
meeting. Professor Henry G. McMahon 
of the Louisiana State University Law 
School, Co-ordinator and Reporter on 
the project, discussed the background, 
composition, and structure of the new 
Code. Professor Leon D. Hubert, Jr., 
Reporter, of the Tulane University 
School of Law, discussed the methods 
and techniques employed in its prepa- 
ration. Professor Leon Sarpy, Re- 
porter, of the Loyola University School 
of Law, New Orleans, discussed suc- 
cession procedure under the new Code. 
Although the Code retains Louisiana’s 
basic system of civil procedure, it con- 
tains provisions reflecting modern de- 
velopments which in some instances 
bring the Louisiana system into closer 
harmony with procedure in the federal 
courts. It contains the first real revision 
of Louisiana’s procedural laws since 
1825. 

The program included also a dis- 
cussion by Dean Paul M. Hebert of the 
Louisiana State University Law School, 
who has served as chairman of the 
Committee on Revision of the Jurisdic- 
tion of the Appellate Courts, of legisla- 
tion recommended by the Judicial 
Council to implement the revision of 
appellate jurisdiction in Louisiana to 
become effective on July 1, 1960. 

Professor Dale E. Bennett of the 
Louisiana State University Law School, 
as Co-ordinator and Reporter for the 
revision of the Louisiana Code of 
Criminal Procedure, and Professor 
Adrian C. Duplantier, Reporter, who 
has since been elected to the Louisiana 
Senate, submitted a progress report on 
the revision and discussed the pro- 
visions relating to time limitations, re- 
spectively. Dean A. E. Papale of the 
Loyola University School of Law, New 
Orleans, as Reporter for the prepara- 
tion of a Code of Evidence, reported 
on the progress made on this project 
and discussed the basic philosophies to 
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guide the preparation of the proposed 
Code. Professor Leonard Oppenheim 
of the Tulane University School of 
Law, as Reporter, discussed some basic 
problems involved in the revision of 
the Louisiana Trust Estates Act. Louisi- 
ana is interested in determining what 
should be done to modernize its laws 
relating to trusts in order to provide 
for greater usefulness of the trust de. 
vice. Dr. Augusto P. Miceli of the New 
Orleans Bar, chairman of the section 
on International, Comparative, and 
Military Law of the Louisiana State 
Bar Association, discussed the utility of 
the Louisiana State Law Institute's 
translation of Planiol’s treatise on the 
civil law, recently published by the 
West Publishing Company. 


J» DENSON SMITH 


Nortuwest Paciric Recionat Con- 
FERENCE ON INTERNATIONAL LAw—A 
productive one-day regional conference 
was held at the Faculty of Law, Uni- 
versity of British Columbia, on March 
26, 1960. It was co-sponsored by the 
U.B.C. Faculty of Law, the Vancouver 
Section of the Canadian Branch of the 
International Law Association, the B.C. 
Branch of the Canadian Bar Associa- 
tion, the School of Law and Institute 
of International Affairs, University of 
Washington, the American Society of 
International Law, Northwest Region, 
and the Seattle Bar Association. 

Two panels, and the luncheon ad- 
dress, were concerned with legal prob- 
lems of doing business abroad. Pro- 
fessor Richard R. Baxter of the Harvard 
Law School opened the first panel with 
comments on general principles of the 
Extra-territorial Application of Do- 
mestic Law. Professor Ivan R. Feltham, 
of the Faculty of Law, U.B.C., and 
Robert W. Graham of the Seattle Bar, 
then presented papers on the extra- 
territorial effect of the United States 
antitrust laws, with particular reference 
to the Canadian Radio Patents Ltd. 
case, and the Peat Moss case. Mr. 
Graham was able to give the conference 
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the benefit of his personal experience 
in advisory work he had done in the 
early stages of the Peat Moss case. At 
lunch, Griffith Way of the Seattle Bar 
discussed some of the double taxation 
problems he has encountered in repre- 
senting United States clients doing 
business in Japan. During the afternoon 
two lawyers in the labor law field, 
Kenneth J. MacDonald, Seattle, and 
H. E. Hutcheon, Vancouver, discussed 
the regulation of international trade 
unions, giving particular attention to 
the extra-territorial effect of recent 
United States labor laws. 

D. M. M. Goldie of Vancouver and 
Professor Ralph W. Johnson, Univer- 
sity of Washington, participated in a 
panel on “The Effect of Existing Bene- 
ficial Uses on the Equitable Apportion- 
ment of an International River.” Par- 
ticular attention was given to the 
Columbia River dispute and the current 
inter-government negotiations regard- 
ing the apportionment of that river. 

The principal speaker at the evening 
banquet was Professor Baxter who 
spoke on “The Quest for Certainty and 
Simplicity in International Law,” in 
which he described some of the current 
work of the International Law Com- 
mission and the research and drafting 
that the Harvard Law School had been 
doing in support of the Commission’s 
objectives. 

RALPH W. JOHNSON 


Seconp Latin-AMERICAN CONFERENCE 
oN PRrocepURE AND First MExIcaNn 
Concress ON ProcepurE—Mexico City 
was the site of two meetings on prob- 
lems of Procedure held February 14 to 
18, 1960 under the auspices of the 
Mexican Institute for the Law of Pro- 
cedure: the Second Latin-American 
Conference on Procedure and the First 
Mexican Congress on Procedure. Most 
of the Latin-American States were 
represented by experts. In addition, 
specialists from the United States and 
a number of European countries had 
been invited. 

The three topics on the agenda of 





the Conference were: Recognition of 
Foreign Judgments and Awards; Pres- 
ent Status of, and Prospects for, Oral 
Argument in the American States; 
Public or Private Prosecution in Crimi- 
nal Cases in the American States. At 
the Congress the following three topics 
were taken up: The Amparo Proceed- 
ing; Unification of the Mexican Codes 
on Civil and Criminal Procedure; The 
Judicial Career in Mexico. The discus- 
sion at the Conference, as well as the 
Congress, had been prepared by early 
submission of national reports which 
were available to the participants and 
furnished the basis for presentation of 
general reports. On recognition of for- 
eign judgments reports from no less 
than ten nations had been furnished 
(Chile, Colombia, Costa Rica, Ecuador, 
Guatemala, Paraguay, Peru, Uruguay, 
United States, and Canada). 

The sessions were held at the Law 
School of the National University of 
Mexico. The opening session, at which 
the Chief Justice of Mexico and a rep- 
resentative of the President of Mexico 
were present, was addressed by Dr. 
Roberto Molina Pasquel, president of 
the Mexican Institute for the Law of 
Procedure, and Dr. Adolfo Gelsi Bidart 
of Uruguay, secretary general of the 
Latin-American Institute for the Law 
of Procedure which co-sponsored the 
Conference. At the closing session at 
which tribute was paid to the memory 
of the recently deceased authorities on 
procedure, Hugo Alsina, Piero Cala- 
mandrei, Eduardo J. Couture, and 
Robert Wyness Millar, Dean Amilcar 
A. Mercader of La Plata spoke on 
behalf of the invited guests. 

The discussion of the six topics was 
throughout on a high level, thanks to 
the quality of the individual reports 
which had been prepared. The discus- 
sion of “local” (Mexican) problems at 
the Congress with the participation of 
specialists from other countries proved 
particularly interesting and, no doubt, 
helpful. On the subject of unification 
of the Codes of Procedure in Mexico, 
due attention was paid to the problems 
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in the United States by the general 
reporter, Dr. Niceto Alcala-Zamora y 
Castillo, vice-president of the Mexican 
Institute for the Law of Procedure. The 
discussion at the Conference of Recog- 
nition of Foreign Judgments led to 
adoption of a resolution underlining 
the desirability of recognition of foreign 
judgments rendered by a court with 
proper jurisdiction in the international 
sense, provided the defendant had been 
given notice of the proceedings and the 
judgment is not contrary to the public 
policy of the forum. The reports, dis- 
cussions, and resolutions will be pub- 
lished by the sponsoring institution, 
which has made an important con- 
tribution to knowledge and reform in 
the field of procedure through organi- 
zation of the two meetings. 


KURT H. NADELMANN 


IN MEMORIAM 


Tuxttio AscarELLI—On November 20, 
1959, there expired in Rome the flame 
of Tullio Ascarelli. In him a flame 
truly burned, the love for science and 
teaching. To science and teaching, he 
had given himself without stint, with- 
out sparing himself, to the last moment 
of his life. Death was calling and he 
still dictated notes and instructions for 
himself, for his pupils, for his friends. 

With the flame also expired the 
word, the vital, illuminating discourse 
of a Maestro, and with it the tireless 
activity of a prolific writer, of a man 
richly endowed with initiative, an 
animator of ideas, the inspiration of 
pupils and friends. His departure leaves 
a great void. He took an austere view 
of life, like that of a missionary, re- 
garding the task of the jurist as a mis- 
sion. It is the feeling of us all that a 
great career has been interrupted—he 
was fifty-six years old. 

On July 3, 1923, not yet twenty, he 
graduated from the University of Rome 
and became full professor of commer- 
cial law on January first, 1927. After 
teaching in various universities, includ- 


ing Padua and Bologna, he held for 





[ Vol. 9 


several years the chair of industrial law 
at the University of Rome and, in 
November 1959, was to have been 
called to the chair of commercial law, 

He was corresponding member of 
the “Accademia Italiana dei Lincei,” 
member or associate of foreign acade. 
mies and institutes, doctor honoris 
causa of various universities, editor or 
co-editor of law journals. Among the 
latter, the “Rivista della Societa” which 
he founded—a true model of its kind— 
deserves special mention. 

He wrote chiefly on commercial and 
industrial law, in particular, on corpo- 
rations, negotiable instruments, compe- 
tition and monopolies, money, contracts, 
and many other subjects. His studies 
on money, first published in 1928 and 
completed with other essays in 1952, 
rank among the classics on the subject; 
in 1959, they appeared in a later version 
broader and reconsidered, going beyond 
Italian positive law, although presented 
under the appearance of a commentary 
on a few articles of the Italian Civil 
Code. It is hoped that there soon may 
be an English translation of this work, 
in which the appearance of a commen- 
tary will be eliminated. 

But it is impossible to recall all 
Ascarelli’s writings, so great and many- 
sided was his activity. The Faculty of 
Law of the University of Rome pub- 
lished in 1959, shortly after his death, 
a collection in two volumes of his most 
recent writings: in this a list of all his 
other works and collections of essays 
may be found. 

It should be specially noted that 
Ascarelli also wrote on legal science 
and comparative law. A collection of 
his essays is entitled “Studi in tema di 
interpretazione e diritto comparato” 
(Milan, 1952). But more exactly, it 
should be stated that, apart from the 
studies expressly devoted to these sub- 
jects, all his work, in a certain sense, 
is scientific in character, the work of a 
comparative jurist. 

Tullio Ascarelli’s acquaintance with 
his own and other countries was very 
wide. Forced into exile, for a long time 
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he was far away from Italy; he travelled 
and suffered much, though receiving 
much satisfaction and many honors 
from the countries which were hos- 
pitable to him, notably Brazil. An 
inquiring spirit, eager to know, he ob- 
tained immediate experience not only 
in legal but also in economic, political, 
and social matters. A formidable reader 
and lover of books, he complemented 
this experience with broad culture, es- 
pecially in history and philosophy (par- 
ticular studies of his were devoted to 
Hobbes and Leibnitz). 

His understanding of law was the 
fruit of these experiences and this cul- 
ture, an understanding opposed to 
sterile conceptualism but at the same 
time vindicating the importance of con- 
cepts, or of certain legal concepts, as 
being functional and clarifying (for his 
views, see the preface to the collection 
of essays above cited). It is a philosophy 
which, going beyond legal concepts, 
was always in quest of value judg- 
ments, and envisaged the interpretation 
of law as a creative and not simply a 
declaratory activity. But above all his 
philosophy of law was that of a student 
of comparative law par excellence. To 
this conclusion, his life, his historical 
and comparative experience, his con- 
cerned interest in wide horizons, neces- 
sarily led. 

To be a great comparative jurist, 
as was Ascarelli, it is not necessary 
to write expressly on comparative law 
(and he wrote also on comparative 
law), but it is important that the in- 
spiration of the work, even when ad- 
dressed to a given positive law, be 
comparative, and that techniques and 
methods be drawn from comparative 
experience through the study of legal 
reality. Ascarelli not only possessed this 
inspiration, these techniques and meth- 
ods, but he continually refined them in 
a developing process which unfortu- 
nately death has interrupted. He had 
come to conceive the study of law, not 
as pure theoretical statement but as 
practical application, as a study of typi- 
cal problems, and thus of typical factual 








situations, as presented in a given 
society or in a given civilization. 
And this, in my opinion, is the 
comparative method par excellence. 
Thus his works on _ corporations, 
on negotiable instruments, on money, 
and on other subjects, are not only 
studies of Italian positive law but in- 
vestigations of problems of modern 
economy, as presented in certain forms 
and within certain systems. 

With Ascarelli we have lost a great 
comparative jurist. Attentive study of 
his works, including those not ex- 
pressly devoted to comparative law, 
will be of great assistance to those 
seeking to study law from a compara- 
tive point of view. 

GINO GORLA 


Petros G. Vattrnpas—On February 10, 
1960, Professor Petros G. Vallindas, 
dean of the School of Law and Eco- 
nomics of the University of Thessa- 
loniki, died suddenly in Thessaloniki. 
His death is a loss not only for Greek 
but also for international legal science. 

Petros Vallindas, who was born in 
1912, studied at the Universities of 
Athens and Berlin and at the Hague 
Academy of International Law. He re- 
ceived the degree of Doctor of Laws 
of the University of Athens in 1932 
and was appointed professor of private 
international law at the Athens School 
of Political Science and assistant pro- 
fessor of private international law at 
the University of Athens in 1938. In 
1944 he became full professor of private 
international law at the University of 
Thessaloniki. He there taught for fif- 
teen consecutive years private inter- 
national law and comparative law, but 
he had for several years additional as- 
signments in public international law 
and civil law. 

Vallindas was the author of a great 
number of publications, referring to 
various branches of the law. His main 
field, however, remained private inter- 
national law. From his doctoral thesis, 
dealing with the uniformity of inter- 
pretation of international conventions 
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on private international law (1932), up 
to the standard work, Private Inter- 
national Law (2 vols., 1937), which he 
wrote in co-operation with the eminent 
Greek scholar, George Streit, and in 
his numerous monographs and articles, 
published in Greek and foreign legal 
periodicals, he always gave evidence of 
an extraordinary learning, a broadness 
of views, and an outstanding ability to 
see both the theoretical aspects and the 
practical requirements of a_ subject 
matter. 

The active participation of Vallindas 
in the work of numerous Greek, for- 
eign, and international institutions was 
another important part of his scientific 
activity. As associé of the Institute of 
International Law, as member of the 
Council of the International Institute 
for the Unification of Law, as Director 
of the Hellenic Institute of Interna- 
tional and Foreign Law, Athens, and as 
member of many other international 
bodies, Vallindas offered his generous 
contribution to scientific strengthening 
of international co-operation in the field 
of law. His scientific work was in line 
with his profound belief in the uni- 
versal nature of the science of law and 
its mission to bring nations together 
in a friendly and peaceful world. 


CH. N. FRAGISTAS 


Maney O. Hupson—Manley O. Hud- 
son died on April 13, 1960. He was 
an honorary member of the American 
Foreign Law Association. 

Born and educated in Missouri, Hud- 
son completed his legal studies at Har- 
vard, where he received the LL.B in 
1910 and the SJ.D. in 1917. After a 


few years of teaching at the University 
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of Missouri, Hudson joined the Har. 
vard Faculty in 1919 and became Bemis 
Professor of International Law in 1923. 
He continued to teach at Harvard until 
his retirement in 1954. 

As a member of the American Dele- 
gation to the Paris Peace Conference 
in 1919, Hudson helped in the drafting 
of the treaties for the protection of 
minorities. Later he served as the Legal 
Adviser to several International Labor 
Conferences and as Consultant to the 
Secretariat of the League of Nations, 
In 1936, he was elected a judge of the 
Permanent Court of International Jus- 
tice. He was elected a member of the 
Institut de Droit International the same 
year. 

As director of the Harvard Research 
in International Law and as editor of 
“International Legislation” and “World 
Court Reports,” Judge Hudson made 
important sources of international law 
available more readily. His books on 
the Permanent Court of International 
Justice constitute the best introduction 
to that tribunal. Through his annual 
articles on the World Court in the 
American Journal of International Law 
he kept the legal profession informed 
about the work of the Court. 

Many teachers of international law 
in the United States and abroad, many 
officials of the Department of State and 
of various Ministries for Foreign Af- 
fairs, and many international lawyers 
throughout the world owe their train- 
ing in international law to Judge Hud- 
son. A vigorous and demanding teacher, 
imbued with passion for accuracy and 
exactness, Judge Hudson has shown 
the mystery and challenge of interna- 
tional law to many generations of 
students. 

LOUIS B. SOHN 
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Proceedings 


Program Chairman: Artuur T. voN MEHREN 


Harvard Law School 


PROCEEDINGS OF THE 1960 ANNUAL MEETING OF THE 
AMERICAN FOREIGN LAW ASSOCIATION 


PART I 


The Annual Dinner Meeting of the American Foreign Law Association 
was held on March 25 at the United Nations Building. The principal speak- 
ers were Ambassador Ortona, Permanent Representative of Italy to the 
United Nations, and Professor André Tunc of the Faculty of Law of the 
University of Paris. Ambassador Ortona spoke on New Trends in the Inter- 
national Law Picture and the U.N. Professor Tunc’s paper, The Fifth Re- 
public, the Legislative Power, and Constitutional Review, is printed below. 
Associate Dean Miguel A. De Capriles, the newly elected President of the 
American Association for the Comparative Study of Law, a co-sponsor of 
the program, also spoke briefly on that Association’s plans looking to an 
increase in its activities in the comparative-law field. 


Tue Firrn Reruszic, Tue LecisLtative Power, AND CoNsTITUTIONAL REVIEW 
André Tunc 
I 


France is known among lawyers as one of the countries which does not 
provide for constitutional review of legislative or executive action. In fact, 
however, there now are two courts of constitutional review. It may be that 
two courts are not better than one. Still this is the present state of affairs. 

Under the Constitution of the Third Republic, it is true, no court was au- 
thorized to review legislative action. Two reasons account for this. The first 
is historical. During the Ancien Régime, the attitude of the Parliaments, 
which were the highest judicial courts, had often been one of obstruction to 
needed reforms requested by the King and the people—a situation not dis- 
similar to that which may be discerned in the United States at the end of the 
nineteenth and the beginning of the twentieth century. The resulting popular 
dissatisfaction with the administration of justice led, during the Revolution, 
to a great mistrust of the judiciary, and to the view that the judiciary should 
not interfere in any way with the application of the will of the people as 
embodied in the statutes. The application of the law was considered the only 


ProFessor Tunc is a member of the Faculty of Law of the University of Paris, France, 
and was a Visiting Professor at the Law School of the University of Pennsylvania for the 
1960 Spring Term. 
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task of the judiciary. For a period it was even hoped—although no longer by 
1804, when the Civil Code entered into force—that the law in its entirety 
could be expressed in written form so clearly as to require no interpretation; 
the duty of the courts would be merely to apply the statutes, not to construe 
them. A fortiori, the idea that the courts could judge statutes, even from the 
standpoint of their constitutionality, was utterly rejected. 

A second reason accounts for the persistence of the belief that the courts 
should not pass on the constitutionality of statutes. The need for judicial re. 
view of legislative action was, and still is much less in France than in the 
United States. Justice Holmes and other judges and scholars have clearly 
recognized that constitutional review is a necessity in a federal political sys. 
tem; in a unitary country, on the other hand, its advantages have to be bal- 
anced against its inconveniences and dangers. A few years ago, I considered 
a number of recent statutes of the French Parliament in order to see what 
would have been the result of a judicial review as practiced in the United 
States. I found very few statutes which, even if we had a Bill of Rights and 
a Fourteenth Amendment (which we do not), could have been reasonably 
questioned on the basis of their constitutionality. Proceeding further and 
trying to see what the outcome of review of these exceptional statutes would 
have been, I concluded that most of them would have withstood the test and 
that, in any case, their invalidation could have created such a turmoil—one 
can think of the laws on nationalization—that the unavailability of judicial 
review was perhaps fortunate. 

On the other hand, if the French people rely upon their Parliament not to 
pass arbitrary or unconstitutional statutes, they do not have the same con- 
fidence in the Executive branch of the government and in the local authorities. 
They feel that the daily exercise of the rule-making power by the various 
Secretaries and by the Mayors, as well as the daily administrative decisions 
made on individual cases, are much more likely to run contrary to the laws 
and to the rights of the citizens, than is legislative action to violate the Con- 
stitution. A special body, the Council of the State (Conseil d’Etat), today has 
the power to review executive and administrative action. Any person injured 
by executive or administrative action—or lack of action—which he considers 
illegal may ask the Council of the State (or sometimes, since a reform made 
by a Decree of September 30, 1953, inferior administrative tribunals subject to 
review by the Council) to declare the act void; damages may also be 
awarded. The action, as an American scholar has remarked, is “amazingly 
simple, inexpensive, and free of technicalities.” The citizen who believes that 
a regulation laid down by the executive power or the administration is void 
may even choose simply to disregard it; if charged with violation of the 
regulation in the criminal courts, he may by way of defense assert its invalid- 
ity on constitutional or other grounds. The French tradition, therefore, 
recognizes judicial review, if not of legislative action, at least of executive and 
administrative action. 

Constitutional review was broadened and extended to legislative action, 
when the Constitution of the Fourth Republic, promulgated on October 27, 
1946, established a Constitutional Committee. The attempt, however, was a 
very modest one. When a bill was passed by the National Assembly, it went 
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to the Council of the Republic. If the bill was, in the opinion of the Council, 
contrary to the Constitution, it was submitted to the Constitutional Com- 
mittee, the task of which was “to consider whether the bill passed by the 
National Assembly implied a revision of the Constitution.” The Constitu- 
tional Committee never played an important role. In the twelve years of its 
existence, it rendered only one decision and that was of secondary importance. 
On the contrary, the Constitution of the Fifth Republic, promulgated Octo- 
ber 4, 1958, created a Constitutional Council which appears destined to be an 
important part of the machinery of the State. Before considering it, however, 
and in order to understand its full importance, it is necessary to examine the 
respective jurisdictions of the legislative and executive branches under the 
new French Constitution. 


II 


On this first problem, a word of history may again be helpful. Prior to the 
new Constitution, the question whether a certain regulation was a matter for 
legislative action under a statute, or for executive action under a decree, was 
decided roughly as it is in the United States (disregarding the regulations 
issued by the independent commissions). Every important matter had to be 
passed upon by the Legislature, while it was the duty of the Executive to 
implement the statutes and, within the frame they established, to deal with 
matters of detail. 

The system worked fairly well up to the twenties. Then the strain on the 
Legislative resulting from the great economic and social changes which 
followed World War I, and from the increasing intrusion of the State into 
the economy, created some flaws in the machinery. Like many other countries, 
France experienced an “inflation of statutes.” The Parliament sometimes 
felt unable to cope with the duties of a modern legislator. In order to main- 
tain the output of legislation at the desired level, resort was had to three 
techniques. The first was a temporary delegation of powers to the Executive. 
The Executive was given all powers necessary and proper to reach a certain 
goal broadly defined, for instance the defense of the currency. It could then 
issue decrees for this purpose, which had the force of laws (décret-lot). An- 
other technique used by the Parliament was that of “frame-statute” (Jor- 
cadre) ; the Parliament would lay down only the basic principles in its legis- 
lation, leaving it to the Executive to evolve a set of rules, many of which 
would normally have been within the province of the Parliament. The tech- 
nique is not dissimilar to the one used in the United States for the creation 
of the Independent Regulatory Commissions. The third technique, used in a 
Statute of August 17, 1948, was slightly different; it included both a partial 
delegation of power and an enumeration of matters deemed “regulatory by 
nature” and thus left to the Executive. Those temporary expedients are now 
permanently embodied in the Constitution. 

From the lawyer’s point of view the most characteristic feature of the Con- 
stitution of the Fifth Republic lies in its narrow definition of the legislative 
domain. In order to lighten the task of the Parliament, certain matters pre- 
viously subject to legislation are now considered of secondary importance and 
are left partly or entirely to executive regulation. The effect is to extend 
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broadly the technique of the Statute of August 17, 1948, and to accept per. 
manently the approach. The Constitution even enumerates in Article 34 the 
matters subject to legislation and states in Article 37 that “Matters other than 
those which fall in the province of statute shall be of a regulatory character,” 
The Parliament, therefore, is left with only enumerated powers, defined, 
however, in broad terms. 

The matters mentioned in Article 34 fall into two categories. Certain ques- 
tions are entirely under the jurisdiction of the Parliament. Article 34 reads as 
follows: “Statutes shall determine the rules governing: 


—civil rights and the fundamental guarantees granted to the citizens for 
the exercise of their public liberties; the obligations imposed by the na- 
tional defense upon the persons and property of citizens; 

—nationality, status and legal capacity of persons, marriage, contracts, 
inheritance and gifts; 

—determination of crimes and misdemeanors as well as the penalties 
imposed therefor; criminal procedure; amnesty; the creation of new 
juridical systems and the status of the judges; 


—the basis, the rate and the methods of collecting taxes of all types; the 
issuance of currency.” 


“Statutes shall likewise determine the rules governing: 
—the electoral system of the Parliamentary assemblies and the local 
assemblies; 
.  —the establishment of categories of public institutions; 
—the fundamental guarantees granted to civil and military personnel 
employed by the State; 


—the nationalization of enterprises and the transfer of the property of 
enterprises from the public to the private sector.” 


All those matters, therefore, continue to be within the province of the 
Parliament. The Executive will only implement them by decrees in ac- 
cordance with the traditional practice. On other matters, however, Article 34 
permanently provides for “frame-legislation” entailing a partial delegation of 
powers to the Executive. It continues as follows: 


“Statutes shall determine the fundamental principles of: 


—the general organization of national defense; 

—the free administration of local communities, the extent of their juris- 
diction and their resources; 

—education; 

—property rights, civil and commercial obligations; 

—labor law, unions and social security.” 


As to these matters, therefore, decision of questions not involving funda- 
mental principles is left to the Executive. 

If, for the sake of clarity, the financial laws and laws pertaining to national 
planning, also mentioned by Article 34, are left aside, it appears that the Con- 
stitution has established a hierarchy in matters dealt with by the State. Some 
matters are considered of such importance that the distribution of responsi- 
bilities between the Legislative and the Executive branches of the government 
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has not been changed. Others are deemed of lesser importance and only their 
fundamental principles demand the consideration of the Parliament. All the 
others are abandoned to the Executive. 

A comparable hierarchy has been established within the field of constitu- 
tional law. Various constitutional provisions require “organic laws” to be 
passed on certain matters. These organic laws relate to constitutional prob- 
lems without being a part of the Constitution. For instance, a paragraph of 
Article 34 states that “The financial laws shall determine the financial re- 
sources and obligations of the State under the conditions and with the reser- 
vations to be provided for by an organic law”; the last paragraph of the same 
article states: “The provisions of the present article may be developed in de- 
tail and amplified by an organic law.” The device is intended to leave open an 
avenue for experimentation and, if necessary, easy revision, as well as to per- 
mit a relatively short Constitution. Organic laws are to the Constitution 
what decrees are to a statute. They are enacted according to a special pro- 
cedure set forth in Articles 46 and 61 of the Constitution. 

The merits of the new apportionment of responsibilities between the Legis- 
lative and the Executive will be more accurately judged after a few years of 
application. From the outset, it appears that the new scheme should lighten 
the duties of the former and permit it to concentrate on the most important 
parts of the law. It should also reduce the number of statutes to be recorded 
by law publishers—and in lawyers’ brains. On the other hand, the delimita- 
tion of the respective domains for legislation and for mere regulation will 
often be extremely difficult. Statutory law, in a broad sense, will not be 
decreased. To a certain extent, it runs the risk of being atomized. Thus, the 
new Code of Penal Procedure is now composed of five parts of unequal 
authority: articles with the force of statute, articles with the force of decree 
signed by the President of the Republic (réglement), articles with the force 
of an ordinary decree signed by the Prime Minister, articles with the force of 
rule made by the Minister of Justice (arrété), and a circular with only per- 
suasive authority. The method has advantages, but also drawbacks. 

Important as it may be, this innovation is only one of three mediums pro- 
vided by the Constitution to enable the government to take measures re- 
quired for the good of the Nation. According to Article 38: “The Cabinet 
may, in order to carry out its program, ask the Parliament to authorize it, for 
a limited period of time, to take through ordinances measures which are nor- 
mally within the province of statute.” This is the legalization of the tech- 
nique of décret-loi. The ordinances are enacted in meetings of the Council of 
Ministers after consultation with the Council of the State, and signed by the 
President of the Republic (Art. 13). They come into force upon publication. 
However, they are not entirely free of Parliamentary control. They must be 
submitted to the Parliament before a date set by the enabling act and they are 
automatically void if the bill for their ratification is not submitted to Parlia- 
ment at that date. It is suggested that recourse to Article 38 and legislation by 
ordinances should be exceptional. Normally, the permanent division of pow- 
ers provided for in Article 34 should permit the Parliament to discharge its 
duties. Even serious disagreements among the members of the Assemblies 
should not, under the present constitutional provisions, prevent them from 
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enacting the necessary legislation. Article 38, therefore, appears mainly as 
provision permitting the Executive to be vested with the sweeping powers 
necessary to deal with an emergency situation. It is in this context that Prime 
Minister Debré made use of the provision at the beginning of February, 1960, 
and obtained from the Parliament the power to legislate through ordinances, 
When the authorization is general, all legislative and executive powers are 
temporarily concentrated in the Cabinet and the President, subject, as far as 
the use of the legislative power is concerned, only to a duty to consult with 
the Council of the State. Such a situation can only be highly exceptional. 

For still more exceptional situations, however, a third provision giving the 
Executive the use of the legislative power has been inserted in the Constitu- 
tion. This highly controversial provision, Article 16, reads as follows: 


“When the institutions of the Republic, the independence of the nation, 
the integrity of its territory or the fulfillment of its international commit- 
ments are threatened in a grave and immediate manner and when the 
regular functioning of the constitutional governmental authorities is in- 
terrupted, the President of the Republic shall take the measures com- 
manded by these circumstances, after official consultation with the Prime 
Minister, the Presidents of the assemblies and the President of the Con- 
stitutional Council. 

He shall inform the nation of these measures in a message. 

These measures must be prompted by the desire to ensure to the con- 
stitutional governmental authorities, in the shortest possible time, the 
means of fulfilling their assigned functions. The Constitutional Coun- 
cil shall be consulted with regard to such measures. 

Parliament shall meet by right. 

The National Assembly may not be dissolved during the exercise of 
emergency powers by the President.” 


Undoubtedly, this provision was inspired by the doctrine, developed in the 
United States under Lincoln and Roosevelt, of the powers of the President in 
time of national emergency. It has encountered much opposition. It is true 
that it does not place any limit on the powers of the President except the 
duty to consult the Prime Minister, the Presidents of the Assemblies, the 
President of Constitutional Council, and the Constitutional Council itself, 
and the inability to dissolve the National Assembly. Its use may be highly 
dangerous. One may agree with Lincoln, however, that there are situations 
in which temporary encroachments on the normal functioning of the organs 
of the State and the normal rights of the citizens must be preferred to the 
possible collapse of the Nation. While one should hope that Article 16 will 
never be used, one may consider it to be a useful safeguard. 


Ill 


The new organization of the respective responsibilities of the Legislative 
and Executive branches of the government has been one of the main factors 
in the decision of the drafters of the Constitution to insert in this document a 
title creating a constitutional court: the Constitutional Council. 

A broader reason accounts, however, for the Council’s creation. Even 
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though the political régime created by the new Constitution is still far from a 
presidential régime, it departs sharply from the parliamentary model to which 
France was accustomed. The grant of new political powers to the President 
and the Cabinet and the consequent diminution of the rdle of Parliament was 
a matter of concern even for many persons not opposing these steps. The 
creation of a Constitutional Council was an institutional assurance to the 
French people that all the organs of the State would continue to be subjected 
to the law and that a court would be the permanent guardian of the Constitu- 
tion. 

The character of the Constitutional Council may explain its composition. 
It consists of nine members, plus the former Presidents of the Republic— 
presently Messrs. Vincent Auriol and René Coty. Three of the members are 
appointed by the President of the Republic, three by the President of the 
National Assembly, three by the President of the Senate. They are appointed 
for nine years and cannot be reappointed. One third of the membership is 
renewed every three years. The President of the Constitutional Council is 
appointed by the President of the Republic and has, in case of a tie, the 
casting vote (Art. 56). 

The character of the Constitutional Council also explains the variety and 
the scope of its duties. It ensures the legality of the election of the President 
of the Republic, examines the possible complaints and announces the results 
of the election (Art. 58). It rules, in the case of complaint, on the legality of 
the election of deputies and senators (Art. 59). It ensures the legality of ref- 
erendum procedures and announces their results (Art. 60), these referendum 
procedures being provided either for amending the Constitution (Art. 89), or 
for enacting a bill or ratifying a treaty which would affect the organization or 
the functioning of the governmental authorities (Art. 11). The Con- 
stitutional Council would also, should the situation arise, declare the Presi- 
dency vacant or that the President is unable to discharge his duties; 
it would specify whether the inability is temporary or permanent (Art. 7). 
It has special responsibilities when the President of the Republic uses the 
emergency powers granted to him by Article 16; as has been said, the Presi- 
dent of the Council and the Council itself are consulted on the measures taken 
by the President of the Republic. The Constitution also provides that the 
internal rules of the Parliamentary Assemblies, before they come into applica- 
tion, must be submitted to the Constitutional Council, which shall decide on 
their constitutionality (Art. 61). In fact, the Council, on July 3, 1959, in- 
validated some twenty articles of the Rules of the National Assembly and 
fifteen articles of the Rules of the Senate. 

The point of main interest for our purpose, however, is the power of the 
Constitutional Council to make decisions on the constitutionality of bills 
submitted to, or passed by, the Parliament. On this point, a distinction is 
drawn by the Constitution between organic and ordinary laws. As far as 
organic laws are concerned, due to their importance, the procedure is the 
same as for the rules of the Assemblies; before their promulgation, they must 
be submitted to the Constitutional Council, which rules on their constitu- 
tionality (Art. 61). They may be promulgated only after the Council has de- 
clared them to be constitutional (Art. 46). 
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On the contrary, the Constitutional Council passes on ordinary laws only 
in case of dispute as to their constitutionality. Two procedures are provided 
in the Constitution. First, if it appears, in the course of the legislative process, 
that a bill or an amendment is not within the province of Parliament, either 
by virtue of Article 34 or by reason of a delegation of power made under 
Article 38, the Cabinet (in the instant case the Prime Minister or a member 
of the Cabinet under his authority) may oppose its consideration. In case of 
disagreement between the Executive and the President of the Assembly con- 
cerned, either of the parties may submit the matter to the Constitutional 
Council, which shall rule on it within eight days (Art. 41). A disagreement of 
this nature has already been submitted to the Council, and the decision, made 
on November 28, 1959, was in favor of the Prime Minister. Article 41, it 
should be emphasized, states that the Cabinet may declare its opposition to 
the consideration of a bill. The logic of the system would have imposed upon 
the Cabinet the duty to do it. This part of Article 41 thus appears as a com- 
promise. Its flexibility permits the Cabinet to avoid a conflict with the Parlia- 
ment on a matter of secondary importance. It-also permits providing in a 
single document for a matter which only needs a few articles, while a rigid 
application of Article 34 would require the apportionment of the substance 
between a statute and a decree. If the Cabinet, however, chooses not to oppose 
or fails to oppose the consideration by the Parliament of provisions regulatory 
in nature, it does not lose the right to amend or repeal them by decree later on, 
subject to a preliminary finding of their regulatory character by the Con- 
stitutional Council (Art. 37). It does not even lose the right to challenge their 
constitutionality before they are promulgated by the President, in accordance 
with the provisions of Article 61. 

Article 61 provides in very broad terms for the second procedure which may 
bring a bill before the Constitutional Council. Without qualification, it states 
that all bills, after they have been passed by both Assemblies but before they 
are promulgated, may be submitted to the judgment of the Council as to 
their constitutionality at the request of either the President of the Republic, 
the Prime Minister, or the President of one or the other Assembly. The 
Council must make a decision within a month or, at the request of the Cabi- 
net, within only eight days (Art. 61). A provision declared unconstitutional 
may not be promulgated or implemented (Art. 62). A comparable procedure 
is applicable to treaties; if the Council, on the request of the President of the 
Republic, the Prime Minister, or the President of one of the Assemblies, de- 
clares that an international commitment contains a provision contrary to the 
Constitution, the authorization to ratify or approve this commitment may be 
given only after amendment of the Constitution (Art. 54). 

The constitutional provisions relating to the Constitutional Council have 
been completed by an organic law, Ordinance 58-1067 of November 7, 1958. 
One point at least in this document deserves mention. When the Constitu- 
tional Council finds that a provision contained in a bill is contrary to the Con- 
stitution, it may also declare that the provision is indivisible from the whole 
bill. In such a case, the bill cannot be signed (Art. 22). If, however, the Con- 
stitutional Council fails so to declare, the President of the Republic may 
either sign the provisions of the bill which have not been declared uncon- 
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stitutional or return the bill to the Parliament for new consideration (Art. 23). 

The Constitutional Council is supreme in its sphere. Its decisions may not 
be appealed to any jurisdiction whatsoever. The Constitution expressly states 
that they are binding upon governmental authorities and all administrative 
and judicial authorities (Art. 62). The provision does not say whether all 
authorities will be bound by the decision only as far as the bill passed upon 
is concerned, or whether the decision will be accorded the authority of a 
binding precedent. The problem is difficult. It seems reasonably certain, how- 
ever, that, in practice, the decision will be considered as a precedent binding 
upon all authorities, except the Constitutional Council itself, which no pro- 
vision prevents from overruling itself. 

Thus, it appears that, although the new Constitution retains the principle 
that ordinary courts are not authorized to pass on the constitutionality of 
statutes, a new high judicial body has been created with the duty to pass, 
automatically or at the request of some officer of the government, on the con- 
stitutionality of a bill, either before it is passed, or, at any rate, before it is 
signed. 

As for the powers of the Council of the State, they have not been changed 
in any way. While the Constitutional Council will pass on the constitutional- 
ity of statutes, the Council of the State will continue to pass on the constitu- 
tionality of decrees. This duality of organs creates a danger of a conflict of 
views on what is matter for legislation and what is matter for mere regula- 
tion. A given matter may be considered within, or outside, the province of the 
Executive by the Council of the State and also within, or outside, the province 
of Parliament, by the Constitutional Council. As previously said, two courts 
of constitutional review are not better than one. The danger, however, is not 
of great magnitude. The possible conflicts would be temporary in any case, 
since Article 62 very clearly requires the Council of the State, as any other 
judicial authority, to abide by the decisions of the Constitutional Council. 
Theoretically, the Constitutional Council could have been made the unique 
court of constitutional review. It would have been extremely unfortunate, 
however, to abrogate the traditional power of the Council of the State to pass 
on the constitutionality of executive and administrative actions. The Council 
of the State has evolved an intricate set of subtle rules which could hardly be 
administered by any other body. Moreover, it has given many proofs of its 
independence vis-a-vis governmental authorities and of its concern for the 
defense of the rights of the citizen. It would have been unwise to deprive it of 
its functions in favor of a new body which has not yet shown its credentials. 

Such are the recent efforts of France to provide for greater effectiveness in 
government, while protecting the citizen against breach or disregard of the 
Constitution. One hopes that experience will confirm the expectations. 








CURRENT PROBLEMS AND POSSIBILITIES OF CO-ORDINATING 
LEGAL SYSTEMS TO FACILITATE INTERNATIONAL 
INTERCOURSE 


PART II 


At the sessions held on the morning of March 26, the Program Chairman, 
Professor von Mehren of Harvard Law School, introduced the general theme 
for discussion and outlined the program. The following papers were read and 
are printed below: A Mature Experiment: The Scandinavian Experience, by 
Mr. Neils Pontoppidan of Denmark; The British Commonwealth: Its Prob. 
lems as a Co-ordinated Legal System, by Professor Friedmann; on the topic 
An Emergent Legal Community: The Common Market Countries’ Plans for 
Unification of Law, two papers were presented—A General View of Plans 
and Prospects, by Professor Stein, and Assimilation in the European Common 
Market of Laws Affecting Companies, by Thomas Nicholson of the Illinois 
Bar; on the last topic, The Interest in, and Possibility of, United States Par- 
ticipation in Unification Efforts on the International and Regional Levels, 
four papers were given—The Problem Introduced and Defined, by Professor 
Yntema; United States Participation in the Hague Conference Work on 
Private International Law, by Professor Nadelmann; The United States and 
the Work of the Rome Institute for the Unification of Law, by Professor 
Honnold; and Problems in International Judicial Assistance, by Professor 
de Vries. 


A Marure ExperIMENT: THE SCANDINAVIAN EXPERIENCE 
Neils Pontoppidan 
I 


Legislative co-operation between the Scandinavian countries dates back to 
the second half of the nineteenth century. The first concrete steps towards 
co-operation were taken at a meeting in Copenhagen in 1872, attended by 
Danish, Norwegian, and Swedish lawyers. Co-operation was originally 
limited to Denmark, Norway, and Sweden. Since 1918, Finland and, to a 
certain extent, Iceland have also participated. The character and historical 
development of the legal systems of these countries provided a favorable back- 
ground for collaboration. First of all, the systems were based on essentially 
national or local foundations. Foreign law, in particular Roman law, never 
exercised any decisive influence on their legal development. Roman law was 
never “received” in Scandinavia. The roots of the present-day legal systems 
can be traced back to regional codifications carried out in the twelfth and 
thirteenth centuries. The subsequent development, notably in Denmark and 
Sweden, has been one of gradual growth without abrupt, major changes. 
General codifications were adopted in Denmark, Norway, and Iceland in 


Mr. Ponroppipan received his law degree from the University of Copenhagen. He has 
been with the Danish Department of Justice since 1957 and was a graduate student at 
the Harvard Law School during the 1959-60 academic year. 
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the 1680’s, and in Sweden and Finland in 1734. The rules laid down in these 
codes were, in the first group, based largely on the then existing Danish, in 
the second, on Swedish, law. These codes differ from the major civil-law 
codes of Continental Europe, not only in their local origin, but also in their 
casuistic approach and a pronounced absence of abstract rules. Civil-law con- 
cepts have exercised a significant influence on legal thought in Scandinavia, 
particularly during the eighteenth and nineteenth centuries. However, the 
differences from the civil-law systems both in substantive rules and in the 
approach to the solution of legal problems are so marked that the Scandi- 
navian countries cannot be counted among the so-called civil-law countries. 
Nor has the common law wielded much influence on Scandinavian legal de- 
velopments. 

These parallel historical developments did not result in identical rules but 
in an essential similarity in general principles and tradition. 

Other elements have been of equal or even greater importance in facilitat- 
ing the movement towards unification. The close kinship in languages, at 
least between Denmark, Norway, and Sweden, and in social, economic, and 
cultural structure and development have helped to create a feeling of soli- 
darity, which, quite apart from practical considerations, has provided a strong 
motive for the collaboration carried out over the last eighty years. 


II 


This collaboration has resulted in the adoption by the several Scandinavian 
countries of a long series of important statutes which are either uniform or 
very similar in their texts. Efforts have been concentrated in two areas of 
private law: contract, commercial, and maritime law; family law. As falling 
within the first area, may be mentioned statutes dealing with: the formation 
of contracts, agency, sale of goods, bills of exchange and checks, promissory 
notes, insurance, trademarks and design protection. In the field of family law, 
are statutes concerning: marriage, the legal status of minors and guardianship, 
adoption, and certain aspects of the law of succession. 

Relatively little work has been done in the public-law area. Here the most 
significant achievement has been the adoption in Denmark, Norway, and 
Sweden of uniform statutes regulating citizenship. Work is currently being 
carried forward in various fields of private and, to a lesser extent, public law. 

Particularly in the private-law fields, efforts have been directed primarily 
towards unification of substantive rules. The usual procedure has been to let 
each country pass a separate statute regulating the subject in question. Each 
country thus is free to adopt its own formulation and incorporate such modi- 
fications as it considers desirable. This procedure involves, of course, the 
danger that the uniformity achieved in the proposed uniform draft will be 
lost as a consequence of unilateral action by one or more countries. On the 
other hand, the procedure makes possible an adaptation to special conditions 
in each country. As long as unity is preserved with respect to the basic prin- 
ciples, this flexibility should not be considered a drawback. In some areas, 
particularly in the field of business law, it has been possible to establish almost 
identical rules, even with respect to details. 
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Conventions, as distinguished from separate, domestic laws, have been 
used principally to deal with certain questions of private international law, 
arising in the area of family law. Conventions have also been used to facilitate 
co-operation in criminal and procedural law. The conventions providing that 
decisions made in one country in all civil and certain criminal cases are en. 
forceable in all the other countries, are of great importance. 


Ill 


After the Second World War, various measures were taken with a view 
to creating a permanent framework within which to carry on continuing 
collaboration. 

In 1946, the governments established the so-called Nordic Committee for 
Legislative Collaboration, which supervises efforts towards unification and 
acts as an advisory organ to the governments. The Committee, which meets 
once a year, is made up of two or three highly qualified lawyers from each 
country. Among the members is at least one high ranking official from each 
of the respective Ministries of Justice, thus assuring a close connection be- 
tween the Committee and the ministries which serve as the co-ordinating 
governmental agencies on matters of legislative co-operation. 

The Committee’s primary responsibility is to work out a comprehensive, 
long-term program. It also initiates action directed towards modification of 
statutes drafted in common in the areas in which such a need has arisen. The 
Committee has further the task of co-ordinating the positions of the Scandi- 
navian countries with respect to the work done in international organizations. 

Since 1955, contact between the several governments has been further 
strengthened through annual meetings of the Ministers of Justice. These 
meetings, in which two or three officials from each country participate, are 
informal consultations on matters of general interest in the area of unification 
of the law as well as on other questions of mutual interest. Recently, these 
meetings have tended to take over some of the functions previously exercised 
by the Nordic Committee. Deliberations presently taking place may lead to 
some reorganization of the structure for the co-operation between the govern- 
ments. 

In 1953, another important inter-Scandinavian organization was created, the 
Nordic Council. The Council is an organ for co-operation in matters of 
mutual interest between the parliaments and governments of the five coun- 
tries. Its scope is thus not limited to the legal field; up to now the most impor- 
tant matters considered by the Council have not been predominantly legal in 
nature but have related to economic and social matters. Nevertheless, the 
Council has made important contributions in the field of legislative co-opera- 
tion and undoubtedly will continue to do so. 

The Council consists of sixty-nine members of parliament from the five 
countries. Each country’s delegation represents a cross-section of that country’s 
political parties. Representatives of the governments participate in the Coun 
cil’s meetings, but are not members. The Council meets annually for ont 
week. Any member, as well as the governments, can bring a matter before 
the Council with a proposed recommendation. If the proposal is passed by 
the Council, it is submitted to the member governments. The Council has, 





1960] AMERICAN FOREIGN LAW ASSOCIATION PROCEEDINGS 347 


of course, no authority to enact binding measures. Legal matters are prepared 
for discussion by a permanent committee, to which the governments report 
on actions taken pursuant to the recommendations made. 

The importance of the Council is, of course, not primarily on the technical 
level; rather it will serve as a center for co-ordination and for new initiatives, 
particularly on questions having important political aspects. Moreover, the 
Council gives the governments a chance to evaluate the positions that the 
various parliaments are likely to take on certain issues. It may thus provide 
an opportunity for laying the groundwork for necessary compromises. To 
facilitate contact between the parliamentarians and the Ministers of Justice, 
the annual meeting of the latter is held in connection with the meeting of the 
Council. 

The institutions described constitute the official, permanent framework for 
collaboration. It should, however, be pointed out that co-operation and contact 
is not restricted to these institutions. One of the most important factors in 
practical, day-to-day work is, no doubt, the close personal contact that exists 
beween the higher officials in the Ministries of Justice. This contact results in 
continuous consultation and exchange of information and of views in numer- 
ous areas. It is indispensable for the smooth functioning of the unification 
efforts. 

On the nongovernmental level, should be mentioned the meetings of law- 
yers from the five countries which take place every three years. As was 
pointed out, Scandinavian legal collaboration was initiated by these meetings. 
Discussions at these meetings between a broad section of lawyers still play a 
very useful part in facilitating the work done on the official level. 


IV 


Attempts at unification with respect to a particular measure usually involve 
the following stages: 

The final decision as to whether collaboration should be started is taken by 
the respective governments, i.e., by the Ministers of Justice. If agreement is 
reached, the actual work of preparation and of working out draft statutes is 
done either through direct negotiations between representatives of the 
ministries entrusted with the administration of the area in question or 
through appointment of an expert committee in each country. The second 
method is the one most frequently used. Almost all of the more important 
statutes mentioned above were drawn up by such committees. 

The work of the respective national committees of experts is co-ordinated 
through frequent meetings between members of each country’s committee. 
When a committee has finished its work, it submits a report to the govern- 
ment, usually containing a draft of new legislation, an account of the nego- 
tiations conducted with the committees in the other countries, and informa- 
tion as to the extent to which it has been possible to work out uniform 
provisions. Difficulties have sometimes arisen in co-ordinating the presentation 
of several committees’ reports. If this is not done, and the national reports are 
submitted at different times, subsequent co-operation may get out of step. 

The final decision by the respective governments as to whether they are 
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prepared to take affirmative action on the drafts is preceded by a critical evalu. 
ation of the drafts by the responsible ministry. The ministry is completely free 
to change the draft. At this stage a risk thus exists that prior agreements 
reached by the committees will be upset. Whether this can be avoided depends 
to a certain extent on the contact between the ministries; if a ministry con- 
siders changes desirable it will most likely discuss the problem with the 
ministries of the other countries. The matter could also be placed on the 
agenda for meetings of any of the permanent institutions mentioned aboye, 

If affirmative action is decided upon, the draft bill will be submitted to the 
respective parliaments. The weakest point in the process is the lack of any 
medium for co-ordinating the work of the parliaments on a particular draft 
bill. Such co-ordination presupposes simultaneous submission in the partici- 
pating countries; in practice even this has often proved difficult to assure, 
Even if simultaneous submission is obtained, only a limited possibility exists 
for contact between the parliaments. If major modifications are proposed, it 
will, therefore, often be difficult to preserve uniformity. Attention is now be. 
ing given to the problem of co-operation at the parliamentary stage. There is 
some hope that the legal committee of the Nordic Council will be able to serve 
as a co-ordinating organ. If effective co-ordination can be established, I think 
there is even a possibility that questions on which the governments have been 
unable to agree can be settled in a uniform way by the parliaments. It should 
be added that this potential danger of losing uniformity at the stage of parlia- 
mentary action has, up to now, not materialized to any large extent. 

If similar statutes are passed by the parliaments, a long step towards uni- 
fication has been taken. But enactment does not take care of all problems. If 
effective uniformity is to be secured, it is necessary to see to it that the statutes, 
as far as possible, are implemented and interpreted in the same way. A 
particular problem is presented by statutes that give the administration a dis- 
cretionary authority. Again, much will depend on the contact among the 
officials in the five countries. 

Another aspect of this problem is to ensure uniformity in the courts’ con- 
struction of common legislation. No doubt, a court in one country will put 
great emphasis on the interpretation which a court, particularly a court of 
last resort, of one of the other countries has given to a similar provision. 
far no institutional framework exists to secure co-ordination among the 
courts. Proposals have been put forward in the Nordic Council for the 
establishment of a body consisting of two judges from each country, which 
would act as an advisory organ on questions of interpretation. The proposal 
has been criticized as involving a danger for the free exercise of the judicial 
power. Alternative solutions are being considered in the Council. 

To facilitate co-ordination, a report containing supreme court decisions on 
questions of mutual interest in the five countries was, on the initiative of the 
Council, started in 1958. 


Vv 


3y way of conclusion, it seems justified to say that the efforts towards 
unification of Scandinavian private law have met with considerable success 
and that the present framework, although certain improvements and changes 
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are possible, provides a fairly adequate basis for co-operation. I think it can be 
safely predicted that this co-operation will be continued and expanded in the 
future. 

This does not mean, however, that there is much chance that the five coun- 
tries—or even Denmark, Norway, and Sweden—will obtain any kind of 
political unity through the process of unification. The process has so far been 
concentrated in the area of private law and has been completely voluntary. 
These characteristics are likely to continue. 


Tue British ComMMONWEALTH; Its PropLeMs as A Co-orDINATED LEGAL 
SyYsTEM 


Wolfgang Friedmann 
I 


It is first of all important to realize that the British Commonwealth has 
only in part a common legal tradition. The common-law core consists of 
England, Australia, New Zealand, the common-law provinces of Canada, and 
most of the present or former colonies. The common-law tradition continues 
strong, at least in the traditional common-law subjects, in India and Paki- 
stan. On the other hand, an entirely different legal tradition, that of Roman- 
Dutch law, prevails in Ceylon and South Africa. Within the inner core of 
the Commonwealth, Scotland is much closer to the Romanistic than to the 
common-law tradition, while the Province of Quebec, with about 35 percent 
of the Canadian population, remains firmly within the orbit of the Code 
Civil and French legal thinking. 

To some extent, divergent traditions within the Commonwealth have been 
brought closer to each other by the judicial structure and the impact of ju- 
dicial interpretation. Most markedly, the House of Lords, which serves as the 
highest court of appeal for Scotland* as well as for England and Northern 
Ireland, has imprinted much common-law thinking on the Scottish legal sys- 
tem, somewhat to the disgust of modern Scottish jurists? who are anxious to 
preserve, and indeed revive, the distinctiveness of the Scottish legal system. 
In Canada, the Supreme Court at Ottawa is also the common highest appeal 
court for all Canada. But, unlike the House of Lords, it divides itself fairly 
strictly into separate appeal sections for civil-law and common-law cases. By 
statute, three of its members have to be Quebec judges, and they customarily 
prepare the opinions on appeals from Quebec. The mutual influence and 
cross-fertilization of common law and civil law in Quebec still moves within 
very narrow limits. The influence of the Judicial Committee of the Privy 
Council—which once served as the highest appeal tribunal for the Empire— 
has rapidly diminished with the emancipation of the Commonwealth. Its 
functions are now essentially confined to appeals from the remaining colonies, 


Proressor FrigepMANN is a member of the Faculty of Law of Columbia University. 

1The famous case of Donoghue v. Stevenson, [1932] AC 562, which established the 
tort liability of manufacturers to consumers was, for instance, a Scottish case. 

* See the observations by Professor T. B. Smith, in 1 The British Commonwealth, The 
Development of Its Laws and Constitutions (1955) 628 ff. 
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and to certain exceptional constitutional cases coming up from Australia, 
Apart from this, the Dominions have abolished appeals to the Privy Council, 

Far more important than formal authority is the persuasive authority of the 
House of Lords, and also of the English Court of Appeal, throughout the 
Commonwealth. Australian, Canadian, New Zealand or Indian courts con- 
tinue to refer to the decisions of the higher English courts, although the pro- 
portion of local precedent is likely to increase year by year. Until recently, 
this was a rather one-sided process, but of late some at least of the English 
judges have begun to take note of Commonwealth decisions and become 
aware of the fact that some of the Commonwealth courts, for example, the 
Australian High Court, are of a caliber at least equal to that of their English 
counterparts. In Canada, the predominance of English authority was until 
recently somewhat excessive, largely owing to the controlling influence ex- 
ercised by the Privy Council in constitutional matters and the paucity of 
native legal scholarship in the common-law field, but this is gradually 
changing. 

What has been said so far applies to the traditional fields of common law, 
in which a broad community of outlook and tradition continues. This is 
particularly so in contract and tort, and in such typically common-law-world 
institutions as trust and succession. It also applies on the whole to family law, 
in which, for example, the evolution of matrimonial property rights has been 
broadly parallel in the different parts of the Commonwealth (excepting of 
course such civil-law enclaves as Quebec). In the field of real property, there 
have been considerable divergencies, largely owing to the different methods 
of conveyancing. For instance, the Australian Torrens system differs con- 
siderably from English registered conveyancing and has spread to other parts 
of the Commonwealth. 


II 


The position is very different in the field of public law. Here it is hardly 
possible to speak of any community of outlook and development. First of all, 
in the field of constitutional law, the basic division is between the federal and 
the unitary constitutions. Australia, Canada, and India share a great deal with 
each other and with the United States, but differ radically from the unitary 
constitutions of Great Britain or New Zealand. In the field of administrative 
law, there is a certain community of tradition, which distinguishes the com- 
mon-law world from the world of “droit administratif.” All the major mem- 
bers of the Commonwealth have experienced a considerable growth of ad- 
ministrative law, owing to the extension of welfare-state concepts and social 
services, and the growth of semi-autonomous public corporations. In connec- 
tion with this, there has been a general parallelity of development towards 
legal liability of the Crown, and the growth of administrative tribunals, an 
area in which we may expect further significant developments in the years to 
come. 

By contrast, in the field of labor law and social insurance the most striking 
differences are exhibited within the Commonwealth. The British system of 
collective bargaining, with very limited legal sanctions and state interference, 
differs greatly from the Canadian system, which is close to that of the United 
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States, and even more from the unique development in Australia and New 
Zealand, where arbitration tribunals settle, by a quasi-judicial process, such 
vital matters as minimum wages and maximum hours. 

Lastly, in the field of criminal law, there is still a broad community of con- 
cepts, based on the common-law tradition, but important differences in tech- 
nique exist. Canada, for instance, has a modern criminal code, but most of 
the Commonwealth continues with a mixture of statutes and common-law 
offences. 


Ill 


The major unifying factor is the tradition of thinking and approach to legal 
problems, which makes it relatively easy to move from English to Australian, 
Canadian, or Indian judgments and legal techniques. But this is, like the 
entire concept of the British Commonwealth, a rather intangible factor, and 
it is doubtful that there would be either much desire or much use in formaliz- 
ing it. On the whole, tendencies in the British Commonwealth have been 
centrifugal rather than centripetal. It would certainly be most desirable to 
preserve and extend the practice of mutual study and reference in the field of 
both statutory and judicial developments. It is particularly desirable that 
British draftsmen and law courts should widen their horizon in this respect 
and abandon the remnants of former isolationism or superiority. 

There are certain fields in which specific collaboration would be highly 
desirable. There is no major reason why such statutory reforms in the 
common-law field as the extension of the comparative negligence concept, the 
emancipation of the legal status of the married woman, the reform of occu- 
piers’ liability to visitors, or the extension of the legal liability of the Crown 
should not be undertaken on a Commonwealth-wide basis (in most cases 
excepting the civil-law parts of the Commonwealth). 

Particular practical importance would attach to uniformity in matters of 
succession, the legal status of the deserted wife (domicile, etc.), or, more 
generally, the mutual recognition of status judgments. For there is a great 
deal of coming and going within the Commonwealth, which makes the need 
for harmonization in the field of family law a particularly urgent one. On 
the other hand, in fields such as commercial law, labor law, or municipal in- 
terpretations of international law, there is no inherent Commonwealth unity. 
Co-operation here must be on a wider international basis. 


An Emercent Lecat ComMuNnNItTY: THE ComMon Marker Countries’ PLANs 
FOR HARMONIZATION OF Law 


A GENERAL VIEW OF PLANS AND PROSPECTS 
Eric Stein 


When we speak of plans and prospects for unification of law within the 
European Community, we must keep in mind a fact of basic importance: 
the three Treaties establishing the European Coal and Steel Community, the 
Economic Community (Common Market) and the Atomic Energy Com- 


Proressor STEIN is a member of the Faculty of Law of the University of Michigan. 
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munity (Euratom) require partial and not total economic integration. Yet 
most of the drafters of the Common Market Treaty, the broadest in scope 
of the three, have hoped that the national economies of the six Member 
States will become one unified economy as a result of the forces released in 
an integrated market. In a sense the Treaty is a paradox because it purports 
to disprove and prove at the same time the validity of the notorious contra. 
diction that you cannot be pregnant just a little bit. The pace at which in. 
ternal barriers to economic activities are removed within the Community and 
a customs union is established, common rules on competition enforced and 
common policies developed, and above all the pace at which structural 
changes occur in industries, agriculture, trade, banking, and capital markets 
will determine also the pace of unification of law within the Community. 


I 


The founding fathers of the Community—if I may use an image made in 
the United States—have expressly recognized that in their complex politico- 
economic undertaking law has its role to play along two closely parallel lines: 
first, new Community law must be formed, and, second, the national legal 
systems of the six Member States must be adjusted to the extent necessary for 
the proper functioning of the Common Market. 

Some of the rules of Community law such as those relating to the removal 
of internal tariffs and quotas are written into the Treaty in considerable de- 
tail. Other Treaty rules are more general, and require the Community in- 
stitutions to issue implementing regulations or directives which in turn 
become Community law. I should place in this category the Treaty rules re- 
quiring the institutions to develop programs for the removal of nationality 
discrimination in the access to economic activities, for a free flow of labor and 
capital, for common agricultural and transportation policy, etc. Regulations 
of the Community institutions have an effect analogous to federal statutes in 
the United States; they become directly applicable law in the Member States. 
Directives create an obligation on Member States to incorporate the rules of 
the directives into national law through means of their own choice. 

The Council of Ministers, the independent Commission, the European 
Parliamentary Assembly, the Court, and the Member governments them- 
selves play a part in the development of this Community law. In this process 
divergent national rules may be replaced by a uniform rule of Community 
law. This may be a uniform rule of conflict of laws (Mr. Nicholson’s paper 
gives us an interesting example)—or it may be a rule of substantive law as, 
for example, the rule defining the prohibited restrictive practices affecting the 
Common Market. 


II 


I should like to focus on those instances in which the Treaty expressly 
recognizes that differences in national law may impair the functioning of the 
Common Market and calls for “approximation,” “co-ordination,” or “harmo- 
nization” of national laws or regulations. 
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The Treaty does not define these three terms; nor does it employ the word 
“ynification.” Jaroslav Polach has suggested in the American Journal of Com- 
parative Law that an effort to distill a definition of the Treaty terms from 
the Treaty itself or from legal doctrine would be quite futile, and I have little 
to add to his analysis.’ I suggest therefore that for our purpose here we agree 
on two simple pragmatic propositions: 

1. The drafters of the Treaty did not have in mind a clear distinction when 
they used the three terms. 

2. These terms mean adjustments in national law short of complete “uni- 
fication” which may not be necessary as measured by the yardstick of the 
politico-economic objectives of the Treaty. 


Ill 


Having found a way, I hope, from the conceptual cul-de-sac, we may in 
good conscience consider the Treaty provisions which specifically prescribe 
or contemplate adjustments in national laws. 

1. With the exception of a few gaps the Member States have already agreed 
on a new common external tariff on non-member goods. This tariff is a uni- 
fied composite of the four existing national tariffs. As this tariff is progres- 
sively put into effect an adjustment in such matters as customs valuation regu- 
lations will be necessary for cases in which national differences would defeat 
the new unified tariff. The Treaty recognizes this fact and obligates the 
Member States to “approximate” their laws and administrative regulations 
pertaining to customs matters by the end of 1961 on the basis of recommenda- 
tions from the Commission. 

2. The Treaty requires removal by the end of 1961 of discrimination against 
nationals and companies of Member States with regard to the right of estab- 
lishment and supply of services across the frontiers within the Community. 
As a corollary, the Treaty also requires what it calls “co-ordination” of na- 
tional police power rules concerning special treatment of foreigners on the 
ground of public order, safety, and health. Again, since some of the six 
Members make access to self-employed activities subject to extensive require- 
ments applicable to both nationals and foreigners, the Treaty calls for “co- 
ordination” of these national requirements in order to facilitate admission 
generally. The “co-ordination” is, as a rule, to be achieved by means of 
directives of the Community Council of Ministers which will require a 
majority and in some cases unanimous agreement of the Six in the Council. 
Some Members claim that this “co-ordination” must precede the abolition of 
discrimination based on nationality. Apropos of the concept of “co-ordina- 
tion”: to complicate matters, in addition to speaking of “co-ordination” of leg- 
islative and administrative provisions, as just mentioned, the Treaty speaks of 
“co-ordination” of economic policies through co-operation of governmental 


?Polach, “Harmonization of Laws in Western Europe,” 8 Am. J. Comp. L. 148, at 
153 (1959). Cf. Everling, “Einzelheiten der Regelung der selbstindigen beruflichen 
Tatigkeit im gemeinsamen Mark,” 13 Der Betriebs-Berater 857, at 863 (No. 24, 
Aug. 30, 1958); Knolle, in Handbuch fiir Europaische Wirtschaft, Kommentar I/Teil B, 
1A56, 1 (1958); Strauss, Fragen der Rechtsangleichung im Rahmen der Europaischen 
Gemeinschaften 18 (1959). 
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departments and central banks and of “co-ordination” of exchange policies 
concerning capital movements to and from non-member states—an entirely 
different concept which may or may not involve adjustments in laws. 

3. The Treaty envisages “harmonization” in the field of indirect taxes (that 
is, turnover taxes, excise duties, etc.) which play a much more important role 
on the Continent than in the United States. The Treaty prohibits any internal 
tax on imported products in excess of the tax applied on competing domestic 
products. So, for instance, natural rubber imported to Germany may be sub- 
ject to a compensatory German tax equal to but not higher than the tax on 
German-made synthetic rubber. The Treaty also prohibits excessive draw. 
backs on products exported to another Member which would amount to ex. 
port subsidy. Obviously, protectionist manipulation of indirect taxes may 
make illusory the removal of customs duties. 

Because of the difficulties in computing and administering the compen- 
satory taxes and drawbacks, the Treaty requires the Commission to propose 
to the Council ways by which national laws.on turnover and other indirect 
taxes may be “harmonized.” The Council can adopt such a proposal, either 
in the form of a regulation—or, what is much more likely—as a directive, 
Such “harmonization” would presumably not call for complete unification 
of national laws but rather for the removal of essential differences so that the 
remaining differences would cease to be a factor in the flow of trade within 
the Common Market. Taxes being what they are—a very political and delicate 
subject—no one expects immediate results. But the problem has arisen, for 
instance, in connection with compensating taxes on imported natural and 
synthetic rubber in Germany. Pressures for “harmonization” have been felt in 
Italy, and the Council of Presidents of the Union of Industries of the Com- 
munity countries has urged the Commission to take the initiative in this field, 
In response to these pressures, the Commission has organized a group of na- 
tional governmental tax experts to study the problem with the Commission 
staff. 

4. No one can estimate at this juncture the practical importance of the 
Treaty provisions concerning “harmonization of social systems” of the Mem- 
ber States. The problem goes back to the negotiating history of the Treaty. 
France maintained initially that social security charges and other benefits 
must be equalized upward throughout the Community before the Common 
Market is established. The Treaty represents a compromise: it proceeds on 
the assumption that equalization of working conditions generally “will 
result” both from the normal operation of the expanded market (for instance, 
from collective bargaining pressures) but also through Treaty procedures and 
from “approximation of legislative and administrative provisions.” Professor 
Kahn-Freund, who has just completed a study on this subject for us at Michi- 
gan, concludes that there is now an unmistakable tendency toward harmo- 
nizing the national labor-law systems, which vary greatly among the Six, but 
that it is “anyone’s guess” how far the harmonization will go. He points out 
that the Commission has been actively engaged in a number of investigations, 
for example, of the existing legal situation with respect to the entry and the 
employment of foreign workers and their families, of collective agreements, 
of the way in which the principle of equal remuneration for men and women 
is applied in the six countries; the Commission has also instituted a Com- 
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munity-wide inquiry into the labor costs. A measure of conformity, he be- 
lieves, will result from co-operation under the auspices of the Commission 
rather than from any direct “legislative” intervention by the Community. 

It is now quite likely that the original twelve-year timetable for progressive 
dismantling of trade barriers inside the Community will be shortened per- 
haps to eight years. As could be expected, voices in support of a simultaneous 
acceleration of harmonization in the field of social charges are now heard 
in Italy and France, the high tariff countries of the Community. The Com- 
mission, as far as I know, has not made any substantial proposals in this re- 
spect as yet. 


IV 


Thus far we have discussed specific Treaty provisions for adjustment in the 
field of customs laws, access to economic activities, indirect taxes, and labor 
costs; the Treaty also contains more general provisions in Articles 100 and 
101. Under Article 100 the Council is to issue “directives” for the “approxima- 
tion” of such legislative and administrative provisions as have “direct in- 
cidence on the establishment or functioning of the Common Market.” What 
is the scope of this Article? 

Obviously, national laws clearly unrelated to the Common Market, such as 
divorce laws, are outside this provision. One Italian commentator believes that 
the Council can act under this Article only in cases in which the differences 
among national laws actually disturb the functioning of the Common Mar- 
ket.” A German author predicts that, during the early stages, the scope of the 
Council’s authority will be conceived narrowly but, as the Common Market 
progresses and after the termination of the transitional period, this article may 
serve as a basis for extensive “approximation” in the field of commercial law, 
the law of business associations (as is developed in Mr. Nicholson’s paper), 
and the law of negotiable instruments, unfair competition, civil procedure, 
and direct taxes.* Dr. Walter Strauss of the German Ministry of Justice points 
out that the company laws of the Member States, while different in detail, are 
based on common principles. He anticipates a substantial “approximation,” 
particularly of the stock companies laws. The coalescence of national econ- 
omies resulting from the Common Market will require, he also believes, a 
uniform legal form for Community-wide enterprises for which Mr. Nichol- 
son’s paper offers some tasty recipes.* Considering the broad scope of Article 
100, it is not surprising that a wnanimous vote in the Council will be neces- 
sary for the adoption of directives not only during the transitional period but 
also thereafter. If compliance with a directive requires a change in the legis- 
lation (as distinguished from mere administrative regulation) of even a 
single Member, the European Parliamentary Assembly, as well as the ad- 
visory Economic and Social Committee, must be consulted; this consultation 
ensures a measure of parliamentary and technical control over the Ministers. 





* Catalano, La Comunita Economica Europea e L’Euratom 60 (1957). 
ee in Handbuch fiir Europaische Wirtschaft, Kommentar I/Teil B, 1A52, 2-3 
1958), 
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I understand that preliminary efforts under this Article are now in progress 
in the field of industrial-property law and the law relating to sale of goods, 

As far as industrial property law is concerned, we can say that for all prac. 
tical purposes the Community Treaties do not deal with industrial property 
rights (apart from certain limitations on patents in the Euratom Treaty) ; yet 
the differences in national laws and, above all, the territorial scope of indus- 
trial property laws limiting protection to national territory only will ob- 
viously interfere with the creation of a Common Market. Last year, the Com- 
mission convened a study group of government officials and, on that occasion, 
a high-level Commission official suggested that, as the first step, national laws 
will have to be harmonized and a procedure allowing a single application for 
patent protection in all six countries instituted; but, if there is to be a truly 
single market—so this official declared—after the expiration of the transitional 
period, the territorial principle will have to be abandoned and a uniform 
“European” law instituted with a “European” patent, “European” trade- 
mark, and “European” design. While directives and recommendations of 
the Community institutions could possibly achieve this objective, preference 
was expressed in the Commission for a new international convention. 
Stephen Ladas concluded in a recent study that “harmonization” in the patent 
field will result in a uniform duration of patents, will make possible a single 
payment of annuities to be apportioned among the Six, will create a system of 
working requirements under which working a patent in one of the Six will 
satisfy working requirements in each of the others, and finally will result in 
a common definition of novelty of inventions. He expects extensive “harmoni- 
zation” in the field of trademarks. 

As regards the law of sales, I understand that negotiations are in progress 
to develop a common position of the Six for the Hague Conference on the 
subject. 

So much for the activities under the first of the two more general articles 
dealing with adjustment of national laws. The second article, Article 101, 
deals with a more specific situation arising from differences among national 
laws. Under this Article the Council may issue a directive aimed at removing 
a disparity between legislative or administrative provisions which “disturbs 
the conditions of competition in the Common Market and thereby causes a 
state of affairs which must be eliminated.” Here again the Treaty does not 
define the concept of distortion of competition, and a definition will have to 
be evolved by the institutions. But it is clear that this Article is not directed 
at differences based upon general economic factors, such as levels of produc- 
tivity, natural resources, etc. Nor is it directed at the general distortion of 
competition arising from under-valuation or over-valuation of the currency 
as reflected in false exchange rates, a problem which is to be dealt with 
through measures contemplated in other Treaty provisions. The Article ap- 
pears directed at the so-called specific distortion causing a competitive ad- 
vantage or disadvantage to a given branch of activity in a Member State and 
arising from legislative or administrative measures which, while not neces- 
sarily enacted with protectionist or discriminatory intent, have in fact such 
effect. Thus, where a branch of industry in a Member State carries a dispro- 
portionately higher or lower burden in relation to the average burden in the 
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national economy of that State, a specific distortion arises unless the same 
type of industry is in the same position in the other Member States.’ Ap- 
parently because of the narrower scope of this Article, the Council may act 
by a qualified majority after the first four years. No consultation by the As- 
sembly or by the Economic and Social Committee is required, so that speedy 
action may be taken if necessary. 

The strongest pressures for action seem to arise from the differences in 
national health and safety regulations concerning food products and appli- 
ances. A series of working groups has been organized by the Commission 
with a view to preparing a conference on “harmonization” in the food sector 
to be held toward the end of 1960. 

V 

It is interesting to note the variations in the Treaty as regards procedure. 
In the “approximation” of customs laws, the burden of action is on Member 
States with the Commission making recommendations. In most other cases, 
the Commission makes studies and proposals, and the Council enacts di- 
rectives. However, one provision (Article 220) does not mention the institu- 
tions at all and contemplates negotiations among Member States, presumably 
with a view to the conclusion of new international agreements on the general 
protection of persons, elimination of double taxation, mutual recognition of 
companies and maintenance of their legal personalities upon transfers of their 
registered offices, mergers of companies subject to national laws of several 
Member States, and recognition of foreign judgments and arbitration awards. 
This last topic—recognition of foreign judgments—was the subject of a parlia- 
mentary question addressed to the Commission in the European Parliamen- 
tary Assembly. A German parliamentarian complained that judgments of 
German courts prohibiting Dutch firms from engaging in illegal competitive 
practices in Germany could not be executed in the Netherlands where the 
same practices are legal. Last month the Commission proposed holding an 
inter-governmental conference of Member States which would draft a multi- 
lateral convention on reciprocal recognition and execution of judgments and 
certain other measures in the civil and commercial field. 


VI 


The Treaty provides a rather unique and flexible framework for progres- 
sive adjustment of national laws. Perhaps the most original feature is the in- 
dependent permanent Commission with a large staff capable of undertaking 
studies in joint working groups with experts seconded by national govern- 
ments. Any proposal is likely to be substantially agreed upon by the govern- 
ments before it is submitted by the Commission to the Council. When the 
Council incorporates the proposal into a directive, the Member States become 
legally obligated—without prior approval by the national parliaments—to 

5 Cf. Comité Intergouvernemental Créé par la Conférence de Messine, Rapport des 
Chefs de Délégations aux Ministres des Affaires Etrangéres (Spaak Report) 60-62 
(1956); Catalano, La Comunita Economica Europea e L’Euratom 160 (1957); Thiesing, 
in Handbuch der Europaischen Wirtschaft, Kommentar I/Teil B, 1A52, 5 (1958). 
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adjust their national laws to the rule contained in the directive. The Com- 
munity Court has the power to adjudicate with binding effect a complaint 
that a Member State has failed to enact the necessary measure in response to 
a directive. 

In fact, any legislative or administrative act by a Member State in an area 
“co-ordinated” or “approximated” or “harmonized” by a directive is subject 
to review by the Court. Thus uniformity in the application of the directive is 
made more likely. We all remember that differences in the interpretation by 
national tribunals of internationally-agreed uniform rules have haunted and 
often defeated past unification efforts. 

It is apparent from our brief survey of the current activities that the Com- 
mission does not propose to embark upon an across-the-board systematic effort 
to bring about a large scale “approximation” of national laws. Instead, the 
Commission works on the basis of a priority list which includes areas in 
which disparity of laws has already created, or is expected to create, practical 
problems in the establishment of the Common Market and in which pressures 
for action are exerted by trade organizations, by the European Parliamentary 
Assembly, or by national governments. 

Progress will depend on the initiative and ingenuity of the Commission, on 
the effectiveness of pressures from interested groups, on the co-operation of 
the Member Governments and, in the end, on what Aubin calls “the Com- 
munity-forming spiritual driving forces” stemming from the “European 
idea.” 

There is an obvious problem of fitting the activities of the Community in 
this field into the broader efforts of the “Greater Europe” organizations, such 
as the Council of Europe and the OEEC, and into the world-wide efforts of 
the United Nations and its specialized agencies, the Hague Conference, the 
Rome Institute, and others. 


ASSIMILATION IN THE EuropEAN CoMMoN Market or Laws AFFECTING 
CoMPANIES 


Thomas L. Nicholson 


My general subject is “assimilation of laws.” I use “assimilation” in its 
primary sense, that is, to mean “making similar,” and as an omnibus term 
to describe all the measures—unification, harmonization, co-ordination, ap- 
proximation—which may make the laws of the six Common Market countries 
more similar to one another. 

Professor Stein has already discussed these measures, and with his able dis- 
cussion as a background, I want to consider assimilation in one area of law 
and in detail but by no means exhaustively. My subject will be assimilation to 
one another of the laws affecting a stock company established in one country 
of the Common Market and doing business in one or some of the others. As 
a typical example I shall usually have in mind an American parent corpora- 
tion’s Common Market subsidiary which has branches in others of the six 


Mr. NicHotson, a member of the Illinois Bar, was Research Associate during the 
Academic Year 1959/1960 on the Faculty of Law of the University of Michigan. 
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countries. I will discuss three examples of legislative assimiliation provided 
for by the Treaty and three proposals which go beyond the Treaty. I hope that 
together they will give a sense of the possible progression of assimilation of 
the laws affecting companies which could be of relevance to the general prob- 
lem of assimilation of laws in the European Economic Community. 

I would like to discuss first the right of stock companies to establish 
branches or subsidiaries in other Common Market countries. Articles 52 to 57 
of the Treaty concern the right of establishment of Community country na- 
tionals in countries other than their own. The basic purpose of these articles 
is to remove legal discrimination in each of the Six against self-employed ac- 
tivity of nationals of the other five. But national treatment can be limited to 
physical persons; Article 58 was therefore drafted to make clear that com- 
panies are to be free to establish in Common Market countries other than the 
one of their formation. Article 58 also defines what companies are to enjoy 
this freedom of establishment, and these two points about Article 58 are of 
interest : 

1. It will result in a uniform conflict rule concerning companies. Accord- 
ingly, any company (with the exception of non-profit companies) formed ac- 
cording to the laws of one of the Six and having either its registered office, 
central management, or principal establishment within the Community will 
be treated in the same way as a Community national is treated for the pur- 
poses of Articles 52 to 57, that is, for the purposes of protection against dis- 
crimination. 

2. My second point about Article 58 is a corollary of the first and seems to 
me the more significant of the two; it is that there is in one sense now a 
Community company. 

Perhaps the best way of making this clear is simply to emphasize the fact 
that the second requirement of Article 58 looks to location of one of the three 
elements (the registered office, central management, or principal establish- 
ment) not in the country where the company is constituted but anywhere in 
the Community. 

A second instance of assimilation results from Article 221. By virtue of this 
Article (and subject to other provisions of the Treaty) Community nationals 
will, after January 1, 1961, be treated in the same manner in each of the Six 
as that nation treats its own nationals in regard to participation in the capital 
of companies. Although this is not certain, this rule probably applies to par- 
ticipating companies as well as to participating physical persons. Therefore a 
German company cannot, after the beginning of next year, be prevented (sub- 
ject always to the safeguard provisions of the Treaty) from investing in a sub- 
sidiary formed in France if a French national would be free to invest in a 
company of that kind. 

A third instance of assimilation results from Article 54 (3)g which re- 
quires the institutions to take action to bring about co-ordination 


“to the extent . . . necessary and with a view to making them equiva- 
lent, [of] the guarantees demanded in Member States from companies 
within the meaning of Article 58, second paragraph, for the purpose of 
protecting the interests both of the members of such companies and of 
third parties... .” 
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This provision could have far-reaching consequences. It could result in co- 
ordination even of such rules as those governing the duty of care owed stock 
companies by directors and those determining when a company comes into 
existence. 

These three instances of assimilation in the Six have this potential signif- 
cance. 

(1) Assimilation of laws to each other in keeping with the principle of 
non-discrimination (pursuant, for example, to Article 221) would do away 
with some of the /egal obstacles to community-wide company operations— 
present governmental discrimination based on nationality would disappear 
and future discrimination would be prohibited. 

(2) Assimilation with one another of the laws protecting stockholders and 
creditors (Article 54 (3) g) would eliminate economic obstacles stemming 
from differences among the laws; if stockholders and creditors can be certain 
that their protection will be essentially the same regardless of the Community 
country of formation, community-wide financing and transactions will be 
facilitated. 

(3) Assimilation pursuant to Article 58 may be most important as a first 
attack on psychological obstacles to Community-wide company operations; 
it is an invitation to view the six countries as an entity—to substitute a Com- 
munity for a national perspective. 

The three suggestions concerning assimilation which are already being dis- 
cussed by commentators and which go beyond the Treaty provisions are: 

1. The creation by treaty of a Community companies register. Registration 
would be optional, affording certain advantages: for example, limitations of 
the powers of company heads would be effective against all third parties in 
the Community from the date of their publication in the register—but only 
then; 

2. The creation of a Community Securities Exchange Commission to 
facilitate Community-wide financing; and 

3. The creation of a Community Stock Companies Law which organizers 
could, but need not, choose (such a law would be similar to the Canadian 
Dominion Companies Act). A tribunal to which disputes arising under this 
law could be submitted has also been suggested. 

The three instances of assimilation I have discussed, if at least these three 
proposals are added, could form a program of progressive assimilation of laws 
affecting companies. Beginning with adherence to the principle of non-dis- 
crimination, such a program would add co-ordination of the laws protecting 
shareholders and creditors. The perspective in both instances is the nation- 
state. 

Unification of a conflict rule concerning companies—Article 58—proceeds 
from a strikingly different viewpoint: the six countries are seen as an entity. 
The proposal to create a Common Market companies register would entail a 
modest step towards unification involving the creation of a minor supra- 
national judicial or administrative body. The Common Market S.E.C. pro- 
posal would, if realized, represent a far more significant piece of international 
legislation and would create a major supranational administrative agency. 
Finally, the creation of a Community Stock Companies Law by treaty under 
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1 Co- which companies could—but need not—be formed, and which might involve 
tock a supranational tribunal, would obviously be a highly significant step towards 
into unification. 
I said at the outset that I hoped a discussion of assimilation in the area of 
nifi- company law would be of relevance to assimilation of laws in the Community 
generally; let me suggest now what I meant. I meant that assimilation is 
e of likely to progress from co-ordination under the Treaty to unification based on 
way subsequent treaties. I meant that this progression would necessarily be very 
ns— deliberate, each step building on the one before and preparing those to come. 
Dear I meant finally that co-ordination is probable now, and that nationally-enacted 
uniform laws based on agreed models may soon be feasible. Unification of 
and laws by other treaties will require extensive preparation, however. This prep- 
ring aration will have to take at least two forms: first, the gross differences 
tain among the laws—in themselves obstacles to the assimilation process—must 
nity be eliminated. Secondly, a sense of Community allegiance and political unity 
| be must develop. I emphasize the second of these two because the desire for 
unification in the Common Market will inevitably be equated with the desire 
first for a supranational political entity; and the latter desire will never approach 
ns; realization until it has found sufficiently powerful political expression. 
om- 
Tue INTEREST IN, AND PossipiLity oF, UNITED States ParTICIPATION IN UNIFI- 
dis- CATION EFFORTS ON THE INTERNATIONAL AND REGIONAL LEVELS 
ie THE PROBLEM INTRODUCED AND DEFINED 
sof Hessel E. Yntema 
sin 
nly In accepting the responsibility of presiding at this panel, it was necessary for 
me to stipulate that my contribution would be brief and more casual than 
to normal. This is perhaps fortunate, since the time allowed is short, and the 
topic set for this part of the program, “The Interest in, and Possibility of, 
_ United States Participation in Unification Efforts on the International and 
ats Regional Levels,” is the climactic finale of the illuminating review of experi- 
ren ence elsewhere, to which the program thus far has been devoted. 
In effect, the concern in this panel is to evaluate the possibilities of participa- 
_ tion on the part of the United States in efforts to unify or harmonize the 
pin diverse national laws at the regional or international level, and to consult to- 


tis: gether on what might be done to improve the existing arrangements. Leaving 
aside consideration of what has been accomplished in the global sphere of 


y 

i international public law, especially through the agencies of the United Na- 

tions, and on a regional basis under the auspices of the Pan American Union, 
. notably through the Inter-American Juridical Committee, we have some 
a sixty minutes—of which a third should be available for open discussion—to 
la consider inter alia, first, the laws of the United States, federal and state, with 
‘ah regard to international judicial assistance, which the Commission on Interna- 
ved tional Rules of Judicial Procedure has been appointed to study, and, second, 
val the desirability and possibility of participation by this country in the two 
cy. Professor YNTEMA is Editor-in-Chief of the American Journal of Comparative Law 
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principal organs for international unification of private law: the Hague Con. 
ference of Private International Law and the Rome Institute for the Unifica- 
tion of Private Law. 

Before calling on my distinguished associates on this panel to discuss these 
matters, a brief reference to the position of the Federal Government in this 
field seems appropriate, since this effectively conditions, under our constitu- 
tional system, the official representation of the United States in such enter- 
prises as contemplate the unification of private law at the international level 
and the availability of official facilities in international litigation. With your 
indulgence, I propose to adumbrate the existing position on the anecdotal 
basis of certain personal experiences. 

The first was an inquiry that I made just ten years ago, while a member of 
the Executive Council of the Rome Institute, to invite participation by the 
United States, if only on a nominal basis, in the activities of the Institute. The 
advice received was in substance (a) that, in the interests of economy, the 
Department of State was indisposed to recommend even a token appropria- 
tion of $500.—per annum to support any international organization not pre- 
viously budgeted; and (b) that a prior application had been made while the 
late Mr. Justice Jackson was Attorney General, which the Department of 
Justice had opposed on the ground that the Institute had been established by 
the fascist Mussolini régime and was not an international organization, being 
chiefly subsidized and controlled by the Italian Government. 

The second experience was in connection with the international collection 
of claims for support, a matter of great interest to numerous social welfare 
and relief agencies but of some delicacy since it involved claims on account 
of the progeny of military occupation. The story is too long to recount, and 
only the highlights of my own connection on the unique occasion on which I 
had the honor to be a member of a United Nations Committee of Experts, 
which met for ten days in Geneva in 1952, can be noted. This honor was due 
to the fact that in various memoranda to federal offices, I had urged that the 
notion that jurisdiction to decree support on the sole ground of the petitioner's 
residence or domicile in the state, as advocated by various French and other 
European specialists, did not accord with American notions of due process 
and certainly would not be acceptable as the basis of a multilateral! conven- 
tion for the reciprocal enforcement of alimony decrees, so far as this country 
might be concerned. The Committee of Experts, who unanimously agreed 
with this position, recommended two conventions: one, a model Convention 
on the Enforcement Abroad of Maintenance Orders, and the second, a Draft 
Convention on the Recovery Abroad of Claims for Maintenance, designed to 
facilitate the prosecution of such claims by channelling them through desig- 
nated transmitting and receiving agencies, public or private, appointed to aid 
in the presentation of such claims in competent courts. These two conven- 
tions were considered and, with insubstantial amendments, unanimously ap- 
proved by a diplomatic conference held in New York in 1956, which was 
attended by the representatives of 41 Governments, of which 32 were dele- 
gates and 9 observers. The details are set forth in Dr. Contini’s authoritative 
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articles in the American Journal of Comparative Law’ and the St. John’s Law 
Review.” 

It was noteworthy that this essentially humanitarian proposal was not sup- 
ported by the Government of the United States, nor incidentally by the 
US.S.R., which were not represented at the Conference; the Governments of 
the United Kingdom and Canada were among the nine that were sufficiently 
concerned to send observers. This attitude was not unexpected; I had been 
told that the interest of the British Government related only to legitimate 
children, while my efforts to secure the support of the United States Govern- 
ment had been frustrated by two considerations; first, a press release of the 
late Mr. Dulles to the effect that the Department of State would not partici- 
pate in any international conference outside the traditional line of Depart- 
mental interest, a directive that I have reason to suppose is still in effect; 
second, the more formidable sab rosa suggestion, that the Pentagon preferred 
to deal with claims on account of dependents of the Armed Forces without 
outside interference. 

The third anecdotal observation is of more recent date, involving certain 
desultory inquiries that were made last fall in connection with the program 
of the Commission on International Rules of Judicial Procedure, established 
by Act of September 2, 1958. This is that, although there is some divergence 
among my unnamed informants, the present practice of the Department of 
State is to refuse to accept letters of request from abroad sent through the 
diplomatic channel on the ground that the Department has not been author- 
ized by law to receive them. In explanation of this phenomenon, it has been 
remarked that, as the saying goes, while Senator Brucker lost the skirmish 
in the Senate, he won the battle in the Department of State. 

These few experiences, which doubtless could be matched by many in the 
audience, reflect a certain indisposition among our estimable servants in the 
Foreign Service to give official support, naturally with appropriate exceptions, 
to international organizations devoted to the unification of private law or to 
provide facilities for the prosecution of private international claims. In these 
respects the invisible radiation of the Tenth Amendment impedes the orderly 
and efficient conduct of international relations in a sphere of increasing im- 
portance. Lest this be misconstrued, it should be added that no criticism is 
intended of the Foreign Service for observing a traditionally cautious attitude 
in this sphere—indeed, the innate bureaucratic instinct to avoid criticism, 
especially from the Congress, in my humble judgment deserves commenda- 
tion as one of the most important safeguards against impulsive administra- 
tive experimentation. Nor should there be objection to such indirect recogni- 
tion of the authority of Congress from those who feel that, in a constitutional, 
non-parliamentary government, legislation, direct or delegated, by statute or 
by treaty, should be subject to congressional control. It is fortunate that a 
federal commission has been appointed to consider certain aspects of the situ- 
ation to which I have referred. In the last analysis, assistance from Congress 
will be needed, and for this reason I bespeak your interest and support in 
securing a proper solution of a very practical problem. 


13 Am. J. Comp. Law 543-51 (1954). 
231 St. John’s L. Rev. 1-48 (1956). 
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Unrrep Srates ParTICIPATION IN THE HacuE CoNFERENCE Work ON PRivarte 
INTERNATIONAL Law 


Kurt H. Nadelmann 


In 1956, the United States Government was for the first time represented 
at a session of the Hague Conference on Private International Law. Although 
this representation was by an Observer Delegation, it was a beginning in the 
direction of co-operation. The Department of State had at long last recog- 
nized that United States interests, federal and state, can suffer if they remain 
without representation in international work on unification of law. 

Like all first steps, implementation of the new official policy created prob- 
lems. We propose to discuss what we consider the most important of these 
problems. 

One of the topics considered at the 1956 session of the Hague Conference 
was the validation, for international sales, of agreements respecting an exclu- 
sive forum for litigation. International trade appears to consider choice-of- 
forum clauses useful. Such clauses are valid in many countries, but in others 
they are forbidden by law. The principal basis for opposition is a concern 
lest foreign fora be imposed upon nationals through abuse of economic power. 
On the English law, we have the statement of Lord Denning in the recent 
case of The Fehmarn: 


“The English courts are in charge of their own proceedings: and one of 
the rules to apply is that a stipulation that all disputes should be judged 
by the tribunals of a particular country is not absolutely binding. It is a 
matter to which the courts of this country will pay much regard and to 
which they will normally give effect, but it is subject to the overriding 
principle that no one by his private stipulation can oust these courts of 
their jurisdiction in a matter that properly belongs to them.” 


The Hague Conference of 1956 adopted a convention which validates ex- 
clusive-forum clauses in international-sales contracts. At the insistence of some 
delegations, a reservation was included permitting a ratifying country to 
exclude from the convention’s application contracts which were, under the 
ratifier’s national law, either non-commercial contracts or installment-sale 
contracts. All delegations approved the convention, except those of the United 
Kingdom and Luxembourg, which abstained from voting. Four or five 
governments have signed the convention. 

Of course, the United States Observer Delegation did not vote. Nor did the 
members take part in the general discussion of this convention. However, 
they did make a suggestion of a general nature, namely: that the Hague 
Conference should consider the preparation of uniform legislation as supple- 
ments to, or substitutes for, international conventions. This technique would, 
it was suggested, permit a wider adoption of Conference drafts. 

The law in the United States on the validity of exclusive-forum clauses is 
in an unsatisfactory condition. In most states, such clauses would seem to be 
void. Exclusion by the parties of a proper domestic forum is considered to be 


Prorrssor NADELMANN is Adjunct Professor of Law at New York University. 
1The Fehmarn, [1958] 1 Weekly L. R. 159 (C.A.). 
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against public policy, regardless of whether the clause is reasonable in the 
individual case. The origin of these rulings is obscure. It is not clear whether 
such clauses were looked at with like hostility in interstate and international 
contracts. Nor is it easy to determine whether hostility against these clauses, 
or against arbitration clauses, came first. The two questions are, of course, 
interrelated. 

It is well known that, in recent years, the United States Court of Appeals 
for the Second Circuit has broken away from these rulings in a number of 
cases, all concerning shipping. Exclusive-forum clauses have been held valid 
when, under the facts of the particular case, the agreement was found to be 
reasonable. The leading case is Wm. H. Muller v. Swedish American Line? 
In 1957, the American Law Institute adopted for the Restatement Second of 
the Law of Conflict of Laws this provision: 


“The parties’ agreement as to the place of suit cannot prevent the exer- 
cise of judicial jurisdiction by a state. Such provision will be given effect 
] J } P g 
if it is deemed to be fair and reasonable.” 


Judge Learned Hand gave his express support to the new rule.* If arbitration 
is allowed, no good reason exists for excluding, as a matter of principle, agree- 
ments as to the place at which judicial litigation should take place. Of course, 
incorporation in the Restatement Second of the sounder rule does not prevent 
courts in the states from following the older precedents. 

Among the organizations represented on the Observer Delegation at The 
Hague was the American Branch of the International Law Association. After 
the Hague session, a resolution was adopted by the Branch calling the topic 
of the convention on selection of an exclusive forum one of particular practical 
importance and stating that it was a proper topic for uniform legislation in 
the United States. The Branch recommended that the subject be considered 
by the National Conference of Commissioners on Uniform State Laws. 

The National Conference, which had also been represented on the Observer 
Delegation, appointed a committee to consider whether a uniform act was 
needed and desirable, and whether such an act should be made applicable to 
interstate as well as international transactions. The outcome of a case before 
the Supreme Court, SS “Monrosa” v. Carbon Black Export,’ in which the 
validity of such a clause was one of the issues, had to be awaited. When the 
Court did not reach this issue, the Committee felt free to file its report. The 
Committee recommended that the Conference should not engage in the draft- 
ing of uniform legislation covering clauses selecting an exclusive forum to ad- 
judicate disputes arising in international sales; this recommendation has been 
approved by the Conference. 

The report, two printed pages long, may be found in the 1959 Handbook 
of the Conference.® Five reasons are given in support of the recommendation. 
Below we state and comment upon them. 


2224 F. 2d 806 (2d Cir. 1955). 

3 Restatement Second, Conflict of Laws § 117a (Tent. Draft No. 4, 1957). 

* American Law Institute, 34th Annual Meeting Proc. 395 (1957). 

5 359 U.S. 180 (1959). See Siesby, “On Jurisdiction and Arbitration Clauses in Mari- 
time Contracts,” 4 Arkiv for Sjgrett 317, 364 (1960). 

6 [1959] Handbook of the National Conference of Commissioners on Uniform State 
Laws 194-196. 
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In the first place, it is said that “the ABA Section of International and 
Comparative Law, after consideration of the matter, recommended against 
activity by the Conference in this field.”” I can state authoritatively that this 
statement is incorrect. The ABA Section has not so recommended. 

The second ground was that: “The ABA Section of Corporation, Banking 
and Business Law recommends that the Conference do not engage in drafting 
in this field and supplied the Committee with an extensive memorandum 
prepared by Mr. William K. Bachelder, who is counsel for Union Tank Car 
Company.”* The memorandum is not added to the report, and it is not said 
whether the Section had consulted its Liaison Committee on Foreign and In- 
ternational Law, and, if consultation took place, what the results were. 

The third reason advanced by the Committee® is that the Enlarged Edi- 
torial Board of the Commercial Code was of the opinion that there is no great 
need for drafting in this field and that if drafting were to be done at all it 
should be limited to international sales. We readily agree that any drafting 
undertaken should be so limited. : 

The fourth argument was that: “It appeared from our contact with in- 
formed lawyers in both England and Canada that the courts of those coun- 
tries give effect to contract provisions for the selection of a forum and that 
legislation is not essential to this question in either Great Britain or the 
Dominion of Canada.”*° Of course, if the courts in our states did what the 
English and Canadian do, we would not need legislation either. 

The fifth point states the conclusion: “While the Committee recognizes 
that, when drafted in the light of reasonableness, as defined in the Muller case, 
such an act might prove useful in international sales, we are of the opinion 
that the States would have no great enthusiasm for legislating in that field, 
particularly in the light of the relatively small amount of international trans- 
actions that reach the courts of the respective States. It is more likely that Con- 
gressional action would be preferable. While it would be an interesting aca- 
demic assignment to draft an Act in this field, the Committee is of the 
opinion that our efforts would not be rewarded by sufficient enactments to 
justify the effort.”"* 

The report is clearly deficient. No comparative survey is given of the law 
in this country and elsewhere. The convention drafted at The Hague in 
1956 is not mentioned. Representative groups of international trade interests 
in this country, such as the United States Associates of the International 
Chamber of Commerce and the National Foreign Trade Council, were not 
consulted. The report gives no support for its view that the Congress of the 
United States might consider legislating under the Commerce clause on the 
subject of the exclusive forum. Thus, basic elements for a considered judg- 
ment on the desirability and feasibility of uniform legislation on exclusive- 
forum clauses in international sales contracts are lacking. An adequate study 
of the question is needed. The National Conference of Commissioners on 


7 At 195. 
8 Ibid. 
9 Tbid. 
10 [bid. 
11 bid, 
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| and Uniform State Laws might, after such a study, wish to look into the question 
rainst again. Speculation on the ultimate outcome would be premature. 
t this However, an examination of what has happened in this instance to Amer- 
ican participation in international work on unification of law is urgent. 
king Study of a topic on the agenda of an international conference should precede, 
fting not follow as in this case, the conference. In 1956, observers were appointed 
dum in June or July, for a session to open at the beginning of October. Preparation 
Car and consultation with the interested groups were not practical. This year, 
said another session will take place at The Hague, again opening at the beginning 
d In. of October. Up to now, although the drafts have been in the hands of the 
; Department of State for months, no appointments have been made. As- 
Edi. suming, however, that delegates are finally appointed, what will come next? 
es How will the American interests in the topics on the Conference’s agenda be 
* . ascertained ? 
us Other leading nations have standing committees for this very purpose. In 


the United Kingdom, the government has recourse to the Lord Chancellor’s 


oo Committee on Private International Law, a representative body of experts. In 
i Western Germany, the semi-official “Deutsche Rat fiir internationales Privat- 
that 4 : ‘ . es 
he recht” is consulted. In France, the subjects may be taken up by the “Comité 


de Francais de Droit International Privé,” composed of experts in the field. The 
| Scandinavian countries have such questions considered from their common 
standpoint by the Nordic Committee on Legislative Co-operation. And, of 


1iZes : : : " 
shal course, everywhere the matters are given appropriate consideration by the 
sae officials in the Departments concerned. The delegates to the conference are 


rr well prepared and duly briefed. 


In our case, the federal system makes the matter much more complicated. 


“ag Due regard must be given to the possibility that a given subject falls within 
aca- the legislative jurisdiction of the states, rather than of Congress, or that the 
the subject is one as to which Congress could exercise jurisdiction but does not 
s to wish to do so. In other words, the United States body to study and advise 

would have to represent both federal and state interests. This very question 
law was taken into account in setting up, by Act of Congress, the Commission and 
> in Advisory Committee on International Rules of Judicial Procedure. Federal 
ests as well as state interests are represented on both the Commission and the 
nal Committee. A body thus exists which has the expertness to discuss, for ques- 
not tions of international judicial assistance, what the best answer would be to a 
the specific question and whether implementation should be, as far as the United 
the States is concerned, by way of federal or state legislation, through federal and 
dg- state rules of court, or, finally, by way of the treaty-making power. The Com- 
ive- mission and Committee cannot bind anyone, but, abroad, the expert bodies 
dy cannot bind their governments or nations either. Depending upon the expert 
on 


body’s standing, its view will carry greater or lesser weight. 

We think it clear that this country needs a standing body of experts to ad- 
vise On matters involving international unification of private law, including 
private international law. We said so in our report in the American Journal 
of International Law on the 1956 Session of the Hague Conference on Private 
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International Law.'* We are happy to find that the Special Committee on 
Unification of Private Law, appointed by the American Bar Association at the 
recommendation of the National Association of Commissioners on Uniform 
State Laws, has reached the same conclusion. In the Committee’s report, to 
be acted upon at the Association’s annual meeting in August, it is said: 


“It would be desirable for the United States to establish an advisory 
commission on international unification of private law, with the members 
of such commission to be selected upon the recommendation of the 
American Bar Association, the National Conference of Commissioners 
on Uniform State Laws, the American Law Institute, the American 
Branch of the International Law Association, and such other groups as 
represent a fair cross-section of United States lawyers. The purpose of 
such a commission would be to serve as advisor to the Executive and 
Legislative Branches of the Government, both state and federal, and to be 
available to observers at, or delegates to, international conferences dealing 
with the subject matter of international unification of private law.”** 


With an advisory commission set up along these lines, a structure would be 
available to ensure the proper handling of problems which the United States 
has to attend to in matters of international unification of law. This includes 
appropriate advance study of questions, selection of delegates and their brief- 
ing, and the follow-up at home of results reached at conferences. 

As one of those who had the privilege of being connected with the first ap- 
pearance of a United States delegation at an international conference on uni- 
fication of private international law, may I close with a word of caution if not 
warning? The problem here discussed is not of secondary importance. Less 
spectacular perhaps than the issues around the Connally Reservation, it also 
requires a solution in the national interest. The participation by the United 
States Government in unification work, even though only on the present loose 
Observer-Delegation basis, has created great curiosity abroad and, it may be 
added, also apprehension in some quarters. “Will the Americans contribute 
to the work, or will they be a disturbing factor?” is the question often asked. 
One result of our appearance has been growing interest abroad in the im- 
mense work done in the United States in the direction of internal unification 
of law. Our experience is being studied abroad as well as at home, and it is 
being realized that our methods may be useful on the international level. 
Nothing would be more detrimental to the interest and goodwill which have 
been created, if because of failure on our part to see things through domesti- 
cally, it turned out that appearances of American delegations at international 
conferences such as the Hague Conference are nothing but another version 
of those sight-seeing trips for which Americans have become renowned. 


12 Nadelmann, “The United States at The Hague Conference on Private International 
Law,” 51 Am. J. Int'l L. 618, 623 (1957). 

13 [1960] Handbook of the National Conference of Commissioners on Uniform State 
Laws. 
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Tue Unirep STATES AND THE WorK OF THE INTERNATIONAL INSTITUTE FOR THE 
UNIFICATION OF PrivaTE Law 


m John Honnold 
' My theme, tersely stated, is this: The United States, for no visible reason, 
is denying itself the value of the constructive work performed by The Inter- 
ry national Institute for the Unification of Private Law in Rome; we should 
rs wake up and take part in the Institute’s work. 
1e The International Institute, in a word, is the nearest equivalent on the in- 
rs ternational scene to our American Law Institute and the National Conference 
n of Commissioners on Uniform State Laws. Established in 1928 with the 
1S sponsorship of the League of Nations, the Institute now has working arrange- 
of ments with the United Nations and its constituent organizations. But it de- 
d pends primarily upon the membership and support of governments. Forty- 
e one governments are members of the Institute; about half make annual finan- 
g cial contributions. The largest group of member governments, nineteen, is 
European (including the United Kingdom), but among its members are also 
eleven governments of the Western Hemisphere, five in the Middle East, as 
“ well as India and Japan. The United States is conspicuously absent from the 
. roll. The Institute has its headquarters in a handsome and spacious palace in 
. Rome given by the Government of Italy; its comparative law library of 
‘ 117,000 volumes is one of the best in Europe. 


The activity of the Rome Institute is best suggested by mentioning some of 
} its current projects. The one with which I am most familiar is the proposed 
- Uniform Law for the International Sale of Goods, which after a quarter- 
t century is nearing completion. Projects at earlier stages include uniform laws 
5 on the formation of contracts for international sales, mercantile agency, arbi- 
) tration procedure, and the combined international carriage of goods (includ- 
| ing documents of title).’ 
; Bringing such work to completion and obtaining adoption by governments 
is, of course, painfully slow. In addition, the Institute’s work was seriously 
disrupted by the war. For these reasons, the Institute cannot yet claim par- 
entage for uniform laws of widespread acceptance like the Warsaw Conven- 
tion on International Carriage by Air and the Geneva Convention on Bills of 
Exchange and Promissory Notes. However, several significant projects which 
it instituted or to which it contributed research have come to fruition through 
final guidance and sponsorship of the United Nations and its constituent 
agencies.” I should add that such supervision and sponsorship by the UN will 
often be necessary for widespread acceptance of projects for the unification of 
law. 





Proressor Honnotp is a member of the Faculty of Law of the University of Pennsyl- 
vania. 

1 The Institute’s yearbook, Unification of Law, General Survey, 1957, at pages 27-39 
(1958), described its pending projects. See also: Report on the Activity of the Institute, 
1959, pp. 20-35 (seventeen pending projects). Cf. Honnold, “A Uniform Law for Inter- 
national Sales,” 107 U. Pa. L. Rev. 299 (1959). 

2 Some of these include: the 1952 Rome Convention on Damage Caused by Foreign 
Aircraft, the 1956 Convention on the Contract for Carriage of Goods by Road, and the 
1956 Convention on the Enforcement Abroad of Maintenance Obligations. 
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Another side of the Institute’s work, the development of a documentation 
center on the interpretation and application of uniform laws, has paid more 
immediate dividends. The need for this work will be appreciated by anyone 
who has tried to uncover the interpretation which a uniform law has been 
given in the case-law of a dozen foreign legal systems. To meet this need, the 
Institute’s yearbooks publish texts or digests of opinions in cases interpreting 
four of the most important of the uniform laws and conventions.* These 
yearbooks also collect extensive bibliographies on uniform law, the texts of 
uniform laws, and progress reports on various drafting projects. 

The United States should participate in the work of the International In- 
stitute. It is, unhappily, clear that most of the value of the Institute’s work 
directed towards straightening out legal tangles affecting international com- 
merce will be lost to us unless we take some part in preparing the proposals, 
Can we expect drafts of uniform laws prepared solely by representatives 
of other governments to be adopted here? Psychological considerations alone 
dictate the answer, for without a part in the drafting we would lack the in- 
terest and feeling of participation which are necessary to generate enough 
pressure to secure adoption. 

There are further reasons for participation. For a proposal to mesh with our 
laws and practices, these need to be considered in the course of drafting. At 
this point I am emphatically not suggesting that we need to bargain some of 
our legal idiosyncrasies into the proposed drafts; this would give us the worst 
of all possible worlds. I am thinking rather of the need to take account of our 
commercial practice, and most especially of the need to express the proposed 
laws in language that is internationally fungible, unembarrassed by idioms 
of local legal significance which are meaningless or deceptive elsewhere.’ 

The question of membership in the Institute brings up the question of 
money. Financial aid is not required for membership. But a relatively small 
financial contribution by our Government would go a long way to further 
the work of the commissions of specialists who now are forced to operate as 
spare-time volunteers with little staff assistance. We should not stand aside 
while other nations bear the financial responsibility for this work. 

There remains this practical problem: How does one get from our Gov- 
ernment responsible consideration of the question whether we should par- 
ticipate in work for international legal co-operation? Does our continuing 
isolation in this area reflect a considered judgment on our part, or does it 





3 See: Unification of Law, General Survey 1953-55, pp. 395-484 (1956); 1 id. 1956, 
pp. 291-380 (1957); id. 1957, pp. 349-464 (1958). These volumes present case-law for 
the Brussels Convention of 1924 on Bills of Lading; the Warsaw Convention of 1929 
on International Carriage by Air; The Uniform Law for Bills of Exchange and Promis- 
sory Notes established under the Geneva Convention of 1930; and The Uniform Law 
on Checks established under the Geneva Convention of 1931. 

*1 developed this problem in a brief paper presented at the October 1959 Rome Meet- 
ing of Organizations Concerned with the Unification of Law. The discussion of this 
problem will appear in the yearbook of the Institute. At this meeting, twenty-four 
organizations concerned with various aspects of the unification of law were represented. 
The National Conference of Commissioners on Uniform State Laws was represented 
by two past presidents, Messrs. Joe C. Barrett and James Dezendorf. Professor Nadel- 
mann and I also had the opportunity to participate in the proceedings. For a preliminary 
report of the meeting see Report on the Activity of the Institute, 1959, pp. 35-41. 
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come from the fact that no governmental body feels that it is charged with the 
task of long-range work of this sort? I may be unjust to the current position 
of the State Department, but in the past it has given the impression of being 
so occupied fighting brush fires that it has little energy for tree-planting; it 
shares our common preoccupation with the urgent at the expense of the im- 
portant. We have a Department of Justice; but we scarcely have a Ministry of 
Justice which accepts the responsibility for long-range work for legal reform 
in the international area. 

In our peculiarly divided governmental structure we also need to face the 
difficult problems of relations with the Congress; in some fevered minds the 
ghost of Senator Bricker’s Amendment still walks. Would it be useful to have 
a joint Congressional-Executive committee on international legal co-operation 
which could give informed and persuasive recommendations on the develop- 
ing programs for unification of law? Or should there be an independent gov- 
ernmental Commission on International Legal Co-operation, composed of our 
most distinguished jurists and scholars? A useful growing-point for this de- 
velopment could be provided through expanding the authority of the United 
States Commission on International Rules of Judicial Procedure and by 
ending the present policy of keeping that Commission on a diet that amounts 
to financial starvation. 

Surely we need some focal point for unified and continuing responsibility 
for this work; only thus can we provide the continuity and interest which will 
persist beyond the passing fancies of harried government departments. 
Devising such a workable lever for the governmental machine is one of our 
primary unsolved problems. 


INTERNATIONAL UNIFICATION OF Law AND JupicIAL AssisTANCE 
Henry P. De Vries 


After listening to the previous speakers emphasizing the lack of support 
from United States governmental representatives, it does seem ironical that 
the branch of law traditionally least amenable to unification—procedure— 
should be the one presently receiving strongest backing from the Department 
of State and the Department of Justice. Perhaps recent experience of govern- 
ment counsel in obtaining evidence abroad for use in tax, anti-trust, and 
enemy property litigation may have spurred the interest represented in the 
Congressional statute creating a Commission and Advisory Committee on 
International Rules of Judicial Procedure.* 

As many of you know, the Commission’s task has reference to the facilitat- 
ing of service of judicial documents and obtaining of evidence abroad, as well 
as proof of foreign law in State and Federal courts. I may say at the outset that 
I am not a supporter of international unification of law as a general proposi- 
tion. The burden is on proponents of unification to justify the need for and 
tangible possibilities of effective international agreement. The burden has 
been met successfully in various areas of law; in others, agreement on the 


Proressor DE Vries is a member of the Faculty of Law of Columbia University. 
1P.L. 85-906, September 2, 1958, as amended by P.L. 86-287, September 16, 1959, ex- 
tending the life of the Commission until December 31, 1961. 
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verbal level has not resulted in truly effective application. Whether or not the 
task of the Commission can be accomplished successfully, there is need for 
placing its objectives in the broader context of comparative procedural law, 

The obtaining of testimonial and documentary evidence from abroad un- 
doubtedly tests the ingenuity and patience of the American lawyer litigating 
in our courts. Particularly when the matter involved does not justify the ex- 
pense of retaining local counsel in a foreign country, let alone the trip of 
American counsel to the country where the witness may be found, or the 
bringing of the witness to the United States; the machinery for securing such 
evidence in a form acceptable to our courts is difficult to ascertain and cumber- 
some to effect. 

Regardless of any need for international unification, I believe it highly im- 
portant that members of the American Bar participate in studies of existing 
methods of international procedural co-operation, for self-educational reasons 
as well as to contribute to improvement of procedures. 

In the brief time at my disposal I would like to indicate what appear to me 
to be the essential points of difficulty in the “civil law” and “common law” 
attitudes toward taking of evidence abroad for use in domestic courts. In our 
practice there are two methods of obtaining testimonial evidence from 
abroad: the taking of depositions and the issuance of letters rogatory. The 
deposition, whether by stipulation, on notice, or by commission is the device 
preferred by the American lawyer as the closest substitute for actual presence 
of the witness in court. It is a procedure for recording verbatim the testimony 
given in the familiar question and answer form of our direct and cross-exami- 
nation. Depositions may also consist of written interrogations and cross-in- 
terrogations without the need for counsel being present. The characteristic of 
the deposition device that creates an anomaly in “civil law” countries is that 
the testimony is taken before a non-judicial officer, usually the United States 
Consul, in a proceeding controlled by counsel for the parties. Letters rogatory, 
on the other hand, are requests or petitions by a domestic court to a foreign 
court. The foreign judge follows his procedure exclusively, seldom permitting 
counsel to participate, and usually returning a summary of the statements 
made by the witness. 

In countries where the taking of a deposition may be unlawful, or in the 
event a witness is unwilling to testify, letters rogatory may be the only device 
possible for recording testimonial evidence. In 1958, a total of eight letters 
rogatory were executed by foreign courts through State Department channels 
—five in the Soviet Union and one each in Portugal, Venezuela, and Yugo- 
slavia. In 1959, fourteen were executed—four in the Soviet Union, two each in 
Switzerland and Denmark, and one each in Austria, Germany, Hungary, 
Poland, Venezuela, and Yugoslavia. In the same periods a total of 389 and 
342 cases, respectively, were recorded by the State Department of depositions 
taken abroad on which consular fees were paid. 

The nub of the issue of unification between us and the countries which do 
not know deposition practice, as I see it, lies in the view of American lawyers 
that this practice in foreign territory should be made more efficient, econom- 
ical, and expeditious. The attitude of many foreign countries, on the other 
hand, is that our courts and administrative agencies should facilitate the use 
of letters rogatory for the obtaining of evidence for use abroad as well as for 
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service of judicial documents emanating from foreign countries. This contrast 

may appear to be a narrow issue of deposition or letters rogatory, but under- 
lying both the need for and probability of successful unification are consider- 
ations arising from the broader procedural law structure of “civil law” and 
“common law” systems. 

It may be helpful to review briefly some of the assumptions of “common 
law” procedure underlying Anglo-American stress on deposition practice in 
obtaining evidence abroad for use in domestic courts: 


1. The high degree of party control of litigation found in our system. 
We are conditioned to the service of judicial documents in purely do- 
mestic cases without the intervention of courts or administrative officials. 
Similarly, we are accustomed to informal arrangements between oppos- 
ing counsel for examination of parties and witnesses before trial, without 
need for court intervention or even the presence of a judicial officer. 

2. The stress on recording verbatim the questions and answers orally 
communicated to a highly trained reporter upon direct examination and 
cross-examination of a party or witness, as well as inclusion in the record 
of the remarks of counsel for the parties. 

3. The continued emphasis on the right of cross-examination by 
counsel as the chief means of testing a witness’s credibility, stressing ad- 
versary rather than judicial examination of witnesses. 

4. The presence of the “hearsay” factor in all writings, even those of an 
official nature. Thus a copy of an official record or report involves hearsay 
steps requiring supporting oral testimony or certification and authentica- 
tion by statutory dispensation. The hearsay factor apparent in issues of 
admissibility in our courts with respect to evidence originating abroad 
accounts for much of the bewilderment of our European and Latin- 
American colleagues accustomed to the self-proving features of official 
records and reports. 

5. The admissibility in “common law” countries of party testimony. 
Most “civil law” countries still follow the rule, which was the rule of the 
common law before the statutory changes of the 19th Century, that testi- 
mony of the parties is not competent evidence. An important aspect of 
our use of depositions, that of recording the testimony of the parties, is 
therefore, lacking in “civil law” procedure. 

In summary, the work of the Commission and the fruitful possibilities of 
international judicial assistance agreements depend on the extent to which 
the narrow issues of taking evidence abroad, service of judicial documents in 
foreign countries, and proof of foreign law are studied and developed against 
the general procedural background of the countries involved. 

The Faculty of Law of Columbia University proposes, with foundation 
support, to develop the study of procedural law of key countries abroad in 
collaboration with the Commission’s narrower and more specific assignment. 
The preliminary review of federal and state practice will be of aid in deter- 
mining the need for and possibilities of international agreement. In any 
event, the increasing closeness of international legal life renders imperative 
studies of foreign methods and techniques for settlement of disputes between 
private interests. This Association’s membership will be of invaluable assist- 
ance as the program gathers momentum. 














